SPECIAL EDUCATION DUE PROCESS HEARING


XXXXXXXXXXXXXXXXXXXXXX a minor, by and through
Student’s Mother, XXXXXXXXXXXXXXXXXX,		

						 
			Petitioner,		 	DECISION AND ORDER
							
		 - and -				VDOE Case No. 24-090
							 
XXXXXXXXXXXXXXXXXX SCHOOL BOARD,		Carl Schmidt
		Hearing Officer

			Respondent.


PROCEDURAL HISTORY

	On March 19, 2024, Student’s Mother requested a due process hearing with the Xxxxxxxxxxxxxxxxxx Public School Board (“Local Educational Authority” or “LEA”) pursuant to the Individuals with Disabilities Education Act (“IDEA”). The Mother used the Virginia Department of Education Form, Request for Due Process Hearing, to make the request. The form was dated March 19, 2024 but the Virginia Department of Education was not aware of the form until March 26, 2024. The LEA was not aware of it until March 26, 2024. 

	The LEA was represented by Xxxxxxxxxxxxxxxxxxx.

	Hearing Officer, Carl Schmidt, accepted the appointment to preside over this case on April 5, 2024.

	On April 8, 2024, Ms. Kathryn Jones, Coordinator of Due Process Services, Office of Dispute Resolution and Administrative Services, Virginia Department of Education, informed the Hearing Officer that the case number was 24-090 and the Evaluator was Brian Miller, Esquire.

	The LEA provided the Hearing Officer with the Mother’s contact information and copy of the Due Process Complaint on April 10, 2024.

	On April 12, 2024, a pre-hearing video conference was held from 3:00 p.m. to 3:45 p.m. The issues were identified as:

Whether the Student is receiving a free appropriate public education?
Whether Xxxxxxxxxx Public Schools has timely determined the Student to be eligible for special education?
Whether the Student should be enrolled in Xxxxxxxxxxx Xxxxxxxxx School?

The parties held a resolution meeting on April 16, 2024. Mother did not seek mediation. 

	A hearing was held by video conference on May 13, 2024 beginning at 10 a.m. In attendance were:

Ms. Xxxxxxxxx, Parent of Xxxxxxxxxxxxxxxxxxxxxx
Xxxxxxxxxxxxxxxxxxx, Director of Exceptional Education;
Dr. Xxxxxxxxxxxx, Director Infant & Toddler Connection of the Xxxxxxxxxxx, Xxxxxxxxxxxx University (witness)
Ms. Xxxxxxxxxxxxxxxx, Infant & Toddler Connection
Mr. Xxxxxxxxxxxxxxxxxx, Xxxxxxxxxxxxxxxxxx Public Schools Psychologist (witness)
Ms. xxxxxxxxxxxxxxxxxxx, Special Education Coordinator (witness)
Ms. Xxxxxxxxxxxxxxxxxxxxxxxx, Observer
Brian Miller, Esquire, VDOE Evaluator 
Carl Schmidt, Esquire, Hearing Officer

	The Mother’s and LEA’s exhibits were admitted as evidence. 


BURDEN OF PROOF

	In a special education administrative due process proceeding initiated by the parents, the burden of proof is on the parent to establish by a preponderance of the evidence that the Local Educational Authority, School Board, has failed to provide the student with a Free Appropriate Public Education concerning the issues they have raised. Schaffer, ex rel. Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). 

FINDINGS OF FACT

	Xxxxxxxxxxxxxxxxxxxxxx (“Student”), was born Xxxxxxxxxxxxxxx. He resides at an address in Xxxxxxxxxx County, Virginia with the zip code xxxxxxx.

	Dr. Xxxxxxxxxxxx, Director of Infant and Toddler Connection of Xxxxxxxxxxx at Xxxxxxxxxxx University, submitted the Student’s referral to Xxxxxxxxxx Public Schools on November 17, 2023.[footnoteRef:1] The referral was to determine eligibility for Part-B services. Attached to the referral was a copy of an Individual Family Service Plan dated November 3, 2023.[footnoteRef:2] [1:   Transcript p. 10.
]  [2:   School Board Exhibit p. 53.
] 


Ms. xxxxxxxxxxxxxxxxxxx, Special Education Coordinator, was the designee for Xxxxxxxxxxxxxxxxxx Public Schools. All referrals were to be sent to her.[footnoteRef:3]  [3:   Transcript p. 12.
] 


Ms. xxxxxxxxxxxxxxxxxxx received the referral for the Student on November 17, 2023.[footnoteRef:4]  [4:   Transcript p. 16.
] 


Once the LEA received the referral request, it had 65 business days to schedule and have an eligibility meeting.[footnoteRef:5] February 23, 2024 was the 65th business day in this case.[footnoteRef:6] [5:   Transcript p. 21.
]  [6:   Transcript p. 22.
] 


	Ms. Xxxxxxxxxx scheduled a meeting for December 12, 2023[footnoteRef:7] with the Mother and sent the referral request to Xxxxxxxxxxxxxxxxxxx.[footnoteRef:8] Mr. Xxxxxxxxxxxxxxxxxx discovered that the software licensing had expired. Ms. Xxxxxxxxxx cancelled the meeting scheduled for December 12, 2023.[footnoteRef:9]  [7:   Transcript p. 17.
]  [8:   Transcript p. 17.
]  [9:   Transcript p. 17. Transcript p. 26.
] 


	On February 13, 2024, Dr. Xxxx contacted Ms. Xxxxxxxxxx regarding the status of the referral.[footnoteRef:10]  [10:   Transcript p. 11.
] 


	On February 29, 2024, Mr.    met with the Mother and Student and completed his evaluation and issued a report.[footnoteRef:11] Mr. Xxxxxxxxxxx still needed to enter the raw information into scoring software to complete the process which would take about an hour to perform.[footnoteRef:12]  [11:   Transcript p. 30.
]  [12:   Transcript p. 34.
] 


	The LEA ran out of available license subscriptions for the testing software to complete the assessment.[footnoteRef:13] Mr. Xxxxxxxxxxx contacted the software company and asked for more licenses. The software company said it would add subscriptions in 10 to 15 business days.[footnoteRef:14] When the additional licenses were added to the LEA’s account, Mr. Xxxxxxxxxxx did not have access to them because they were under the account designated for the LEA’s other psychologist.[footnoteRef:15] Mr. Xxxxxxxxxxx called the software company and had the company change the licenses to his name.[footnoteRef:16] On March 21, 2024, the software company informed Mr. Xxxxxxxxxxx that the licenses had been moved to the correct scoring account.[footnoteRef:17] [13:   Transcript p. 30.
]  [14:   Transcript p. 31.
]  [15:   Transcript p. 31.
]  [16:   Transcript p. 31.
]  [17:   School Board Exhibit p. 30.
] 


While Mr. Xxxxxxxxxxx did not have access to software scoring programs, he could not score the testing he had completed on February 29, 2024.[footnoteRef:18]  [18:   Transcript p. 31.
] 


	The LEA held an eligibility determination meeting on March 28, 2024.[footnoteRef:19] Attending the meeting were the Mother, Ms. Xxxxxxxxxx, Dr. Xxxx, Mr. Xxxxxxxxxxx, and Dr. Xxxxxx.[footnoteRef:20] The Student was determined eligible for special education based on developmental delay.[footnoteRef:21] [19:   Transcript p. 23.
]  [20:   Transcript p. 23.
]  [21:   Transcript p. 23.
] 


	On April 22, 2024, the LEA held an Individualized Education Program meeting. The IEP team determined the Student should be enrolled in the Early Childhood Education classroom for five full days per week.[footnoteRef:22] The Mother consented to implementing the IEP.  [22:   School Board Exhibit p. 20.
] 


	The LEA calculated the number of hours that the Student would be owed if the Student had been determined eligible within the 65 business day deadline and the actual date of the eligibility meeting. The LEA calculated what the Student would be due for services including speech and occupational therapy and scheduled those services for Summer 2024.[footnoteRef:23]  [23:   Transcript p. 27.
] 


The Student is currently enrolled in Xxxxxxxxxxx Xxxxxxxxx School in the Early Childhood Special Education Program.[footnoteRef:24]  [24:   Transcript p. 27.
] 



CONCLUSIONS OF LAW

This case involves three issues.

Issue 1. Whether the Student is receiving a free appropriate public education?

	Virginia administrative regulation defines free appropriate public education. 8 VAC 20-81-10 provides:

"Free appropriate public education" or "FAPE" means special education and related services that: (34 CFR 300.17)
1. Are provided at public expense, under public supervision and direction, and without charge;
2. Meet the standards of the Virginia Board of Education;
3. Include an appropriate preschool, elementary school, middle school or secondary school education in Virginia; and
4. Are provided in conformity with an individualized education program that meets the requirements of this chapter.

	The LEA did not provide the Student with a Free Appropriate Public Education because the LEA did not timely determine the Student eligible for services. The Student did not receive FAPE from February 23, 2024 to March 28, 2024. The LEA began providing FAPE from March 28, 2024 going forward. The LEA provided the Student with compensatory services regarding the time period the Student was not receiving FAPE. The Mother agreed with the type and number of compensatory service hours provided. 

Issue 2. Whether Xxxxxxxxxx Public Schools has timely determined the Student to be eligible for special education?

8 VAC 20-81-60 governs Referral for Initial Evaluation. Section A provides:

All children, aged two to 21, inclusive, whether enrolled in public school or not, who are suspected of having a disability, shall be referred to the special education administrator or designee, who shall initiate the process of determining eligibility for special education and related services.

Section B provides procedures for referral for initial evaluation.

1. The special education administrator, or designee, shall: ***

g. Ensure that all evaluations are completed and that decisions about eligibility are made within 65 business days of the receipt of the referral by the special education administrator or designee, including if the special education administrator or designee routes the referral to the school-based committee for review and action. ***

The LEA received the referral on November 17, 2023. The 65th business day was February 23, 2024. The LEA did not complete the referral until March 28, 2024 which was after the 65th business day. The LEA did not timely determine the Student eligible for special education services. 

Issue 3. Whether the Student should be enrolled in Xxxxxxxxxxx Xxxxxxxxx School?

	The LEA enrolled the Student at Xxxxxxxxxxx Xxxxxxxxx School where the Student will attend during the upcoming school year.


ORDER

	 The Hearing Officer rules in favor of the Mother. No additional relief needs to be awarded because the LEA and the Mother agreed on the amount of the Student’s compensatory services and the LEA enrolled the Student in Xxxxxxxxxxx Xxxxxxxxx School as requested by the Mother. 

						Dated: June 24, 2024	

	s/ Carl Schmidt 
 
Carl Schmidt
Hearing Officer
8853 Porto Court 
New Kent, VA 23124
804-557-3031
Carl.schmidt@usa.net

APPEALS

	Each party has the right to appeal this decision within 180 days to State Circuit Court or within 90 days to Federal District Court from issuance of the decision.

Copies to: 
 
Ms. Xxxxxxxxx
Xxxxxxxxxxxxxxxxxxx
Brian Miller, Esquire
Ms. Kathryn Jones, VDOE


