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          ISSUE(S) AND PURPOSE OF HEARING:

On March 11, 2024, the Parties conducted a Hearing on the following MDR issues:

A. Whether the MDR was conducted in accordance with the IDEA and, if not, what are the remedies?

B. If so, was the Student's behavior on October 24, 2024, a manifestation of XXX disability in accordance with the IDEA?

INTRODUCTION

This was a matter under IDEA and Section 504 of the Rehabilitation Act of 1973 regarding a Manifestation Determination Review (MDR). The law is straightforward. With that stated, this was a difficult matter regarding adjudication of facts. The Parties and counsel presented an excellent case in a professional manner. This is an IDEA matter with Section 504 requirements. For the reasons stated herein, LEA is the prevailing party.

PROCEDURAL BACKGROUND
The Due Process Request was filed on January 25, 2024. Several issues were raised and addressed as referenced in the PreHearing Reports which are incorporated herein as is if set forth in full. The Hearing regarding l\1DR issues was conducted on March 11, 2024; an expedited matter with remaining IDEA issues to be heard on another date. In the past, witness summations would be provided. The outstanding efforts of Counsel has allowed this tribunal to review the matter efficient and timely. Counsel's efforts were excellent and very much appreciated! All pleadings, transcripts, etc., have been considered.

ISSUES DEFINED:

A. Whether the MDR was conducted in accordance with the IDEA and, if not, what are the remedies?

B. If so, was the Student's behavior on October 24, 2024, a manifestation of XXX disability in accordance with the IDEA?

EXHIBITS1

By agreement, the following Exhibits were introduced by the LEA: all exhibits except 32 and 33. Also by agreement, the following Exhibits were introduced by the Parent/Child: Exhibits 1,2, 5 and 14-20. Parent's Exhibit 4 was introduced with the limitation that such were provided to the MDR team and its contents were possessed by the Parent/Child when participating as a Member of the MDR team; otherwise, the opinions contained therein were not considered as an expert insofar as the professional who generated the exhibit was not introduced as a witness or qualified as an expert.




1A court reporter participated. This effort regarding exhibit introduction are subject to the transcript which is incorporated herein by reference as if set forth in full.

WITNESS CREDIBILITY2

1. The Parent/Child witnesses were found to be credible with the following limitations but their testimony was discounted: (1) they expressed concerns as to the MDR process as opposed to potentially persuasive evidence regarding issues raised; (2) they were not qualified as experts; (3) they provided testimony which was undermined by some exhibits and other credible testimony; and, (4) they appeared as the parents of the Child and as such bias was apparent, a typical situation. Overall, they demonstrated a great love for the Child which was obvious and a desire to cooperate with the LEA: outstanding. As a result, such testimony was found credible as consistent with exhibits and the testimony of all witnesses.
2. LEA witnesses were found extremely credible on the basis of their demeanor, their candid (unbiased) responses to questions, their expertise (as on the record), contact with the Child in the academic setting (as described on the record), consistency of such testimony with the exhibits and, overall, a strong, implied commitment to allow the Child FAPE.
FACTUAL FINDINGS

1. The Child was subject to IDEA requirements on the date of the incident referenced in the pleadings.
2. The Child was subject to Section 504 requirements on the date of the incident referenced in the pleadings.


2Any findings regarding the credibility of witnesses is limited to the instant decision/issues/hearing and will be reviewed, de novo,
upon subsequent proceedings. Every witness appeared to be participating in good faith-a blessing.
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3. As referenced by IDEA Regulations, the LEA had actual knowledge of the Child's disability when the incident occurred.3
4. On the date of the incident referenced in the Due Process Request, the Parent/Child had not rejected IDEA services.
5. No expert was called by the Parent/Child on issues raised.

6. The LEA called an expert.

7. On the date of the MDR meeting, the Parties were engaged in the IDEA process of establishing an IEP and, therefore, no typical IEP team existed-an actual IEP team effectuating an existing IEP.
8. On the date of the MDR, no IEP existed.

9. The Parent/Child and LEA were engaged in good-faith efforts to effectuate an IEP on the date of the incident.
10. The Parent/Child's request for an expedited evaluation at the MDR was untimely.

11. The request for the MDR team to review the existence of an IDEA effort to generate an IEP (including documents) was untimely.
12. The MDR was properly conducted timely.

13. The MDR was properly conducted overall and with requisite members under Section 504 and IDEA.
14. The Parent/Child's request to continue the MDR to allow evaluations to be completed was untimely and inconsistent with the deadlines under Section 504 and IDEA regarding MDR, expedited matters.
3
On the record, the LEA argued that a previous refusal of IDEA services by the Parent/Child should be the basis to deny IDEA
jurisdiction and remedies in the instant matter. This argument was rejected insofar as the Parties were engaged in and effort to determine IDEA services on the date of the incident described in the Due Process Request. Specifically, the Regulations reference rejection of services as a final
decision as opposed to, as instant matter, the parental consent to participate currently in the IDEA efforts to create an IEP


15. The Parent/Child's request to continue the MDR to allow IEP efforts to be reviewed (including document) and/or completed was untimely and inconsistent with the deadlines under Section 504 and IDEA regarding MDR, expedited matters.
16. This Hearing Officer was appointed after the three day deadline established by the Regulations regarding expedited matters.
17. The LEA's delay in appointing a Hearing Officer was found not to have prejudiced the Parent/Child.4
18. The facts as contained in the document entitled "Post-Hearing Brief of the XXXXXXXXXXXXX School Board" (LEA Brief) as found under "Statements of Fact" with references to the transcript are found to be true and accurate unless such conflict with the specific findings, 1-17 above.
19. To the extent such factual assertions are consistent with 1-18, the following are found to be true and accurate as contained in the document entitled "Findings of Fact and Conclusions of Law-Expedited Matter:5 Paragraphs 1, 3, 4, 5, 6, 7 (eliminating the reference to ADA claims),6 11, 12, 13 (with the exception of the statement "which was shared with the school team" on the basis that the term "school team" is ambiguous- IDEA efforts or Section 504 efforts), 14, 16, 15, 18, 19, 20, 21, 22, 25 ("On October 24...") 24 (sic) (implying 26) ("As described...", 27 (sic) (implying  28) ("Ms. xxxxxx,..."), 26 (sic) (implying 29) (However, ...), 27 (sic) (implying 29) (Ms. xxxxxx...)
4The Parent/Child argued that such circumstance robbed them of Due Process. While such argument was heard, no proffer was made regarding specific facts: witness subpoenas issued or rejected by recipient, subpoena duces tecum issued or rejected by recipient, etc. While a proffer of attorney preparation  was made, such argument was found unpersuasive.   If such factual matters regarding the issue was brought timely, this tribunal would have been able to address specific problems timely.
5
The participation of outstanding counsel is appreciated. However, the numbering in the Parent/Child's pleading appears to subject
to misnumbering. This circumstance is not unusual given the severe deadlines. The instant effort is an attempt to capture the efforts of Counsel. The attempt referencing the correct paragraphs may be imperfect so the first words of such paragraph  are provided.  The reference to the language in such paragraph rules, not the perhaps imperfect renumbering.
6Under IDEA or Section 504, this Hearing Officer opines he lacks the authority to adjudicate ADA claim. However, leave is granted to Counsel to argue otherwise.

but deleting "Again, ....same time.") 28 (sic) (implying 30) (XXXl eventually...",) 29 (sic) (implying 31) (XXX. then ran..."), 30 (sic) (implying 31) (XXX then ran..."), 32 (sic) (implying 33) (The incident took..."), 33 (sic) (implying 34) ("The following day,...",) 34 (sic) (implying 35) ("XXX. was not..."), 36 (sic) (implying 37) ("At the November 6 MDR..."), 43 (sic) (implying 42) (Three days later...") and 43 (sic) (implying 44) ("A later determination...").
ANALYSIS:

Legal Analvsis

Major areas of the law were disputed. For reasons stated herein, IDEA and Section 504 laws, regulations and case law govern this matter.
Specific Issues

A. Whether the MDR was conducted in accordance with the IDEA and, if not, what are the remedies?

The Parent/Child failed to carry the burden of proof. This evidence revealed that the Child was subject to a Section 504 plan while, at the same time, undergoing an IDEA process to create an IEP-an anomaly. As a result, the Child was subject to both IDEA and Section 504 applicable laws. The overwhelming evidence was that the MDR was conducted consistent with IDEA and Section 504 laws. The real issue is whether a team, consistent with IDEA and Section 504, was provided to participate in the MDR meeting. A typical IEP team comprises of individuals engaged in the implementation of an existing IEP. On the date of the MDR, no such typical IEP existed. The Child was subject to IDEA but, at the time of the MDR, no typical IEP team existed per se. With that stated, LEA evidence revealed that IEP members were involved in the on-going IEP effort and did, indeed, participate. (LEA Exhibit 13.) As a result, the LEA


correctly obtained the participation of the necessary members of a MDR per applicable law. In addition, the MDR meeting was consistent with applicable law. With that stated, the Parent/Child argued that a "expedited evaluation" should be considered. A review of the evidence is that such effort was requested at the MDR meeting with it deadlines, untimely. The LEA correctly concluded that this request as well as continuing the MDR were beyond the deadline legally unavailable to the LEA-no fault/blame. This is equally true regarding LEA's efforts to provide IEP documents, etc.	MDR deadlines are concrete and not subject to continuances. For reasons stated in the LEA Brief consistent with this analysis are incorporated herein by reference as if set forth in full. The MDR was conducted per applicable law.
B. If so, was the Student's behavior on October 24, 2024, a manifestation of XXX disability in accordance with the IDEA?

The Parent/Child failed to carry the burden of proof. The overwhelming evidence (including expert testimony) was that the Child's behavior subject to a MDR was not a manifestation of XXX disability under Section 504 or otherwise. While great respect is given the Parent/Child (and Counsel), the evidence does not support the burden of proof. For reasons stated above as well as stated in the LEA Brief consistent with this analysis and founded facts are incorporated herein by reference as if set forth in full. The Child's behavior was not a manifestation of XXX disability.
CONCLUSION

By observation, all involved want this Child to obtain the best education allowed under IDEA and Section 504. This is an adversarial matter. Mediation and Resolution resources are commended. The issues create the conclusion that this is a IDEA jurisdiction with Section 504 issues. This tribunal has accepted all issues, IDEA and Section 504 per Regulations. The

Hearing Officer has reviewed IDEA matters and concluded that, under the umbrella of lDEA, Section 504 matters will be adjudication per Regulations. Based on the evidence at the last Hearing only, the Parent/Child failed to carry the burden of proof on the Section 504/IDEA MDR issues. The matter is continued for adjudication of additional IDEA issues. No decision has been made regarding the remaining issues.  This Decision is not a final decision and, therefore, does not require appeal notifications. On MDR issues only, the LEA is found to be the prevailing Party. On remaining issues, no prevailing party is found. The matter is continued.
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DATES/DEADLINES
Filing Date:
Date Hearing Officer Appointed: Administrative Hearing:
Date Resolution conducted: PreHearing:
MDR Due Process Hearing: MDR Five Day Rule Deadline: Non-MDR Due Process Hearing:
Non-MDR Five Day Rule Deadline: Location of All Hearings:


MDR Decision date:
Non-MDR Decision date:


February 15, 2024
February 21, 2024
February 26, 2024 (Virtual)
February 20, 2024
March 1, 2024
March 11, 2024, at 9:00 AM
March 4, 2024
April 8-10, 2024, at 9:00 AM
April 2, 2024 at 11:00 AM (Virtual) XXXXXXXXXXXXXX
XXXXXXXXXXXX
XXXXXXXX, Virginia XXXXX
March 23, 2024
April 30, 2024
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