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VIRGINIA:

SPECIAL EDUCATION DUE PROCESS HEARING

XX, by and through his Parent,                         		
XXXXXXXXXXXXXXXXXXXX,                                              			Complainant

v.

XXXXXXXXXXXXXXXXX PUBLIC SCHOOLS       				Respondent.



Student & Parent:					Administrative Hearing Officer:
XXxxxxxxxxxxxxxxxx					John V. Robinson, Esq.
XXxxxxxxxxxxxxxxxxxx                         			7102 Three Chopt Road
Richmond, Virginia 23226
Child's Advocate:					(804) 282-2987 (Telephone)
Gladys Price-Wallace				            (804) 282-2989 (Facsimile)
							jvr@jvrlawpc.com (E-mail)

LEA's Attorneys:
Pakapon Phinyowattanachip, Esq.
R. Matthew Black, Esq.




DECISION OF THE HEARING OFFICER


I.  Findings of Fact[footnoteRef:1] [1:  	To the extent the other section entitled, “Additional Findings, Conclusions of Law and Decision” includes findings of fact, these findings are incorporated into this section.  ] 


1. The requirements of notice to the Parent were satisfied[footnoteRef:2].    [2:  	The Parent and the Student are referred to generically herein to preserve privacy.] 

2. The Student's date of birth is XXXXXXXXXXXXXXXx.  XXS 3[footnoteRef:3].   [3:  	Exhibits submitted by the LEA and admitted into evidence in this proceeding are cited as "XXS <Exhibit Number> <page reference, if any>".  No exhibits were submitted by or on behalf of the Student. The transcript of the hearing on March 26, 2024, was not available when this decision was written.] 

3.	The Student is eligible to receive special education and related services under the Individuals with Disabilities Education Improvement Act of 2004 (as amended, the “IDEA”) as a student with multiple disabilities. XXS 3.
4.	The Parent, acting pursuant to a power of attorney and as the court-appointed guardian for the XX-year old Student, requested an administrative due process hearing under the Individuals with Disabilities Education Improvement Act of 2004 (as amended, the “IDEA”), as specified in the request for due process hearing dated December 22, 2023 (as amended, the “Request” or the “Complaint”), which is incorporated herein by this reference. The date the Request was received by the SEA was December 26, 2023, the operative date for the start of the timeline in this due process proceeding.	
5.	The LEA timely filed its Response and Notice of Insufficiency, incorporated herein by this reference, on January 5, 2024.
6.	On January 10, 2024, the Hearing Officer dismissed the Parent’s Complaint except as to three issues and granted the Parent leave to amend by January 26, 2024.
7.	The LEA and the Parent continued to engage in the resolution process, without success. After school hours on January 25, 2024, the Parent emailed a document to the LEA’s Director of Exceptional Education, purportedly attempting to amend her Complaint. On January 26, 2024, counsel for the LEA forwarded the Parent’s document to the hearing officer, who concluded that the document constituted the Parent’s submission of her Amended Complaint.
[bookmark: _Hlk155809576]8.	The Parent, the Parent’s advocate at that time, the LEA’s Director of Special Education, the School Board’s attorney, the SEA evaluator, and the hearing officer participated in a first prehearing conference call at 2:00 pm on Tuesday, January 2, 2024.
	9.	On February 6, 2024, the Hearing Officer issued a Status Report & Scheduling Order, setting a hearing on the Parent’s Amended Complaint for March 26–28, 2024. The Scheduling Order required the parties to submit requests for issuance of witness subpoenas no later than 5:00 P.M. on February 15, 2024. Additionally, and pursuant to U.S.C. § 1415(f)(2) and 34 C.F.R. § 300.512(a)(3), the Scheduling Order required the parties to exchange and deliver exhibits and witness lists to the Hearing Officer no later than 5:00 P.M. on March 19, 2024. The Hearing Officer emailed the signed Scheduling Order to the parties on February 8, 2024.
10.	All participants agreed to written communication by email alone. However, because the Parent appears to have experienced problems with email, the hearing officer informed the Parent in the 5th prehearing conference call, held on February 15, 2024, that he would also mail documents to the Parent via first class U.S. Mail.
	11.	The LEA timely filed its Notice of Insufficiency regarding the Amended Complaint, incorporated herein by this reference, on February 12, 2024.
	12.	During a pre-hearing conference call at 10:00 A.M. on February 15, 2024, the Parent represented that she had failed to receive either the Scheduling Order or XXS’ Notice of
Insufficiency. 
	13.	The Hearing Officer immediately provided an additional copy of the Scheduling Order and XXS’ Notice of Insufficiency to the Parent by email and mailed hard copies to the Parent by U.S. Mail. The Hearing Officer also reminded the Parent that subpoena requests were due to the Hearing Officer before 5:00 P.M. that same day. However, the Parent did not request issuance of any witness subpoenas prior to the deadline in the Scheduling Order, or at any time thereafter. 
14.	On February 17, 2024, the Hearing Officer issued a Decision Concerning LEA’s Notice of Insufficiency Regarding Parent’s Amended Complaint, dismissing the Parent’s Amended Complaint except as to four discrete issues, stated as follows in the Hearing Officer’s decision:
(1) The Parent claims a draft watermark IEP for the Student, provided to her prior to the October 25, 2022, IEP meeting, failed to identify appropriate measurable goals. The Parent also contends that the Student’s placement had been “predetermined,” and that his postsecondary education goals were also somehow deficient.

(2) The Parent claims a draft watermark IEP for the Student, provided to her prior to the March 15, 2023, IEP meeting and the finalized, proposed IEP developed as a result of the March 22, 2023 IEP meeting, were inappropriate because they (1) failed to consider a psychological evaluation by XXxxxxxxxxxxxxx, (2) failed to consider recommendations of Dr. XXxxxxxxxxx related to the Student’s peer interactions, (3) failed to address specific goals related to dyslexia, and (4) failed to accurately reflect the Student’s Present Level of Academic Achievement and Functional Performance (“PLOP”).

(3) The Parent claims that she was not given homebound and/or homebased records.

(4) The Parent claims that the LEA did not consider the Student’s functional needs in light of the “Vineland evaluations” and “RBHA evaluations.”

	15	On March 17, 2024, the Parent emailed the Hearing Officer and XXS, requesting to continue the hearing to a later date, to which request XXS objected. The Hearing Officer
declined to continue the hearing, but as proposed by counsel for XXS, granted the Parent an extension of two business days beyond the March 19, 2024, deadline stated in the Scheduling Order to exchange and submit her witness list and exhibits. 
	16.	Even after the expiration of the extended deadline, the Parent did not submit the witness list or exhibits, and subject to hearing any LEA objections, the Hearing Officer granted an additional extension until the following day, March 22, 2024. 
	17.	However, the Parent did not exchange or submit her witness list and exhibits prior to the second extended March 22, 2024, deadline granted by the Hearing Officer, or at any time thereafter.
	18.	The matter proceeded to a hearing on March 26, 2024, on the four issues specified above.
	19.	Prior to the Parent’s presentation, XXS objected to the admission of any exhibits the Parent might propose to introduce because XXS did not receive any of the Parent’s exhibits prior to the hearing. The Hearing Officer sustained XXS’ objection, and the Parent presented evidence exclusively in the form of witness testimony, including both her testimony, and the testimony of XXxxxxxxxxxXXXXXXXXXXXXXXX.
20.	The Parent only addressed the following issues in her case-in-chief:
[bookmark: _Hlk163652622](a) The Parent claims a draft watermark IEP for the Student, provided to her prior to the March 15, 2023, IEP meeting and the finalized, proposed IEP developed as a result of the March 22, 2023 IEP meeting, were inappropriate because they . . . failed to consider recommendations of Dr. XXxxxxxxxxx related to the Student’s peer interactions, . . . .

(b) The Parent claims that she was not given homebound and/or homebased records.
21.	Upon the conclusion of the Parent’s case in chief, XXS moved that, excepting the above two issues, all other issues be dismissed prejudice. The Hearing Officer granted XXS’ request, leaving only the two above issues to be resolved in this matter.
Recommendations of Dr. XXxxx
	22.	Specific recommendations made by Dr. XXxxx were incorporated into factors for the IEP team’s consideration on pages four and five of the March 22, 2023 IEP:
[The Student] has been medically diagnosed with XXxxxXXXXXXXXXXXXXXXXXXXXX (XXX), a condition that manifests as fatigue and physical pain. It is the effects of this condition on his education that resulted in his OHI disability. Symptoms are intermittent and may flare up. He requires accommodations that allow for flexibility in his schedule as well as breaks when he is in pain or fatigued. [Parent] presented recommended accommodations from XXXXXXXXXX Hospital from Dr. XXxxxxxxxxx. These recommended accommodations included allowing student to sit in the back of the class so he can walk around and not disturb the class and to partake in activities that involve walking. These recommended accommodations were given to address the concern of [Student] sitting for prolonged periods of time which can cause stiffness.

XXS 3 at 4-5.

	23.	Accommodations described on pages 34-37 of the IEP directly addressed Dr. XXxxx’s recommendations. XXS 3 at 34-37.
	24. 	Specifically, these individualized accommodations, all related to the Student’s XXX and all responsive to Dr. XXxxx’s recommendations, include: allowing more time for written tasks; allowing the Student to walk around at the back of the class when sitting becomes difficult based on XXX symptoms; flexible instruction related to experience of XXX symptoms; consistent schedules and transitions; extended deadlines; extended time on assessments; shortening assignments; allowing the Student to take breaks for energy conservation to address pain and fatigue; and verbal prompts to regain focus. XXS 3 at 34-37.
	25.	Dr. XXxxx had recommended that the Student be able to interact with his peers. 
26.	The social skills instruction as provided on page 41 of the IEP, directly addressed peer interaction.
27.	Social skills instruction could be delivered by a general education teacher or a speech therapist, and skills developed in the context of therapy would be designed and be able to be translated into the classroom. 
28.     Social skills instruction allows a service provider to include the development of skills to teach a student to interact with peers. For example, a therapist could develop a student’s peer interactions by initiating an interaction with another student or an adult, and such interactions could develop specific skills outlined in an IEP.
29.	The Student’s Speech Goal found on page 20, and Social Skills Goal found on page 24, are objective, observable, measurable, and address the Student’s specific needs.
	30.	XXS offered the testimony of XXXXXXXXXXXX (“Ms. XXXXXX”), who the Hearing Officer admitted as an expert in the field of special education. XXS 10. Ms. XXXXXX’s testimony was credible and compelling. Her demeanor was open, frank and forthright.
	31.	Ms. XXXXXX testified that Goal 1 supported the Student’s need for development and support in the area of peer interactions. XXS 3 at 20.
	32.	 Ms. XXXXXX explained that interacting with someone starts with the capability to begin and end a conversation. Ms. XXXXXX referenced the Student’s needs as outlined in the PLOP, which included the Student’s need for support with asking for help. 
	33.	Ms. XXXXXX testified that asking for help required initiating a conversation and that structured supports would be provided by the speech therapist, while unstructured supports would occur in a classroom, cafeteria, or other social situation. 
	34.	Concerning the Student’s need for development of conversational tone as stated in Goal 1, Ms. XXXXXX recalled that the Parent had raised this specific concern, and so Parent’s concern was incorporated into the goal. XXS 3 at 20.
	35.	Concerning Goal 3, Ms. XXXXXX testified that because the Student had a medical condition prone to flare-ups, Goal 3 was appropriate to help support the Student to self-advocate, and that the Student’s response to supports toward achieving this goal could be observed and measured.
36.	Ms. XXXXXX also credibly testified that she has personally reviewed Dr. XXxxx’s medical note, and that the recommendations were accurately captured in the IEP. In her capacity as an expert in the area of special education, Ms. XXXXXX opined that, to a reasonable degree of certainty, with regard to Dr. XXxxx’s recommendations, the goals, accommodations, and services listed in the IEP were reasonably calculated to meet the Student’s unique needs.
37.	XXS considered all of Dr. XXxxx’s recommendations, including his recommendation regarding the Student’s peer interactions. Ms. XXXXXX’s testimony and the March 22, 2023, IEP show that the Student’s peer interaction needs were incorporated into at least two goals and addressed through multiple accommodations and services. 
Provision of Homebased and/or Homebound Records
38.	The Parent claims that she was not given homebound and homebased records.
39.	The LEA provided to the Parent all homebased and/or homebound records that XXS could locate.
	 40.	The Parent failed to present any evidence to support a finding that the Student was denied any substantive rights.
	41.	The LEA offered the testimony of XXXXXXXXXXX (“Ms. XXXXX”), Associate Director for the Office of Exceptional Education at XXS. XXS also submitted into evidence an email from Ms. XXXXX to the Parent, dated January 15, 2024, attaching all available homebased and homebound records for the Student. XXS 8 at 1.
	42.	Ms. XXXXX’s testimony was credible and consistent. Her demeanor was open, frank and forthright. 
	43.	Ms. XXXXX testified that she became aware of the Parent’s request for the Student’s homebased and/or homebound records in Fall of 2023, and had personally located the records through the former XXS attorney, Ms. XXXXXXXXXXXXXX.	
	44.	 Ms. XXXXX testified that she first provided the documents that she found to XXXXXXXXXXXX, the case manager for the Student, in October of 2023. Ms. XXXXX then forwarded the homebased and/or homebound records to the Parent in an email on which Ms. XXXXX was copied. 
	45.	Ms. XXXXX also testified that she continued to try to provide the requested records to the Parent in January of 2024 at or around the time of the resolution meeting for the current due process case. Ms. XXXXX stated that she attempted to give the Parent a copy of the records in person in a green folder, but that the Parent refused to accept the records.
	46.	Instead, the Parent asked that they be sent to her electronically. 
	47.	Ms. XXXXX explained that she sent the records to the Parent electronically on January 9, 2024, and then when the Parent said a page was blank, Ms. XXXXX provided the records again, this time also mailing the records to the Parent in hard copy. XXS 8 at 1-2.
	48.	Ms. XXXXX testified that the same records had been provided to the Parent no less than five times, and that there were no additional records to provide. 
	49.	Ms. XXXXX stated that she conducted a diligent search for all homebased and
homebound records—she spoke to everyone she believed could have any information regarding homebased and/or homebound records for the Student and provided everything she was able to locate.		
II.  Additional Findings, Conclusions of Law and Decision	
8 VAC 20-81-210(A) provides:


“A.  The Virginia Department of Education provides for an impartial special education due process hearing system to resolve disputes between parents and local educational agencies with respect to any matter relating to the: (§ 22.1-214 of the Code of Virginia; 34 CFR 300.121 and 34 CFR 300.507 through 34 CFR 300.518)


1.  	Identification of a child with a disability, including initial eligibility, any change in categorical identification, any partial or complete termination of special education and related services;
2.  	Evaluation of a child with a disability (including disagreements regarding payment for an independent educational evaluation); 
  3.  	Educational placement and services of the child; and
  4.  	Provision of a free appropriate public education to the child.”

[bookmark: _Hlk75001276]Hearing officers are limited in subject matter jurisdiction or power in the types of disputes they can hear and decide to those enumerated above and to certain school disciplinary matters.  Hearing officers do not have even close to the plenary jurisdiction of state or federal judges.  Accordingly, any allegations raised by the Parent that do not relate to one of those issues must be dismissed and related requests for relief are denied.
ASSERTED PROCEDURAL VIOLATIONS:
In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988 (2017), the Supreme Court reaffirmed and further explained the fundamental standard of appropriateness under the IDEA first set out in its decision 35 years ago in Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176 (1982).  
In a special education administrative due process proceeding initiated by the parents, the burden of proof is on the parents to establish by a preponderance of the evidence that the LEA has failed to provide the student with a free appropriate education (“FAPE”) concerning the issues they have raised.  Schaffer, ex rel. Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). 
	The law retains the previous definition of a “free appropriate public education.”  Section 612(a)(1)(A) of the IDEA.  See also, Regulations Governing Special Education Programs for Children with Disabilities in Virginia, effective July 7, 2009,; (the "Virginia Regulations").  Accordingly, any analysis of the standard of FAPE must begin with Rowley.  Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 102 S.Ct. 3034 (1982).  
The Rowley Court held that by passing the Act, Congress sought primarily to provide disabled children meaningful access to public education.  
The Rowley analysis provides that the disabled child is deprived of a free appropriate public education under either of two sets of circumstances: first, if the LEA has violated IDEA's procedural requirements to such an extent that the violations are serious and detrimentally impact upon the disabled child’s right to a free appropriate public education or, second, if the IEP that was developed by the LEA is not reasonably calculated to enable the disabled child to receive educational benefit.  Rowley, supra, 206-7 (1982).
	With regard to the first part of the Rowley test, the IDEA states that the hearing officer may find that the student was denied a FAPE for procedural inadequacies only if they: (1) impeded the student’s right to a FAPE, (2) significantly impeded the parents’ opportunity to participate in the decision making process regarding the provision of a FAPE to the parents' child, or (3) caused a deprivation of educational benefits. 34 CFR 300.513; 8 VAC 20-81-210(O)(17). For each asserted procedural violation, the Parent has not made the requisite showing of a resultant denial of a FAPE to the Student. Nevertheless, the hearing officer also proceeds to address the underlying merits of such assertions.
	If consensus cannot be reached regarding IEP decisions, the LEA has the ultimate responsibility to ensure FAPE and make the decision.  In such a case, the LEA must provide the parents prior written notice.  Every effort should be made to resolve differences through mediation or other informal steps.  
	The reasoning of the Court in Fitzgerald v. Fairfax County Sch. Bd.,, 556 F.Supp.2d 543 (E.D.Va. 2008) is instructive.  The legal obligation to provide FAPE to the student is squarely imposed on the LEA.
	The IDEA and its accompanying regulations do not require the School Board to accede to a parent's demands at the IEP meeting.  While the IDEA and the IEP process are designed to ensure parental participation in decisions concerning the educational programming for their child, the IDEA does not permit parents to usurp or otherwise hinder a LEA's authority and duty to provide FAPE to the student.
	Such an interpretation could result, in the language of Fitzgerald, in delays, stalemates and impasses that would leave educators hamstrung.  
	(A) Parent’s Assertion that the Subject IEPs Failed to Consider Recommendations of Dr. XXxxxxxxxxx related to the Student’s Peer Interactions.
The School Board is required to “ensure that the IEP team reviews the child's IEP periodically, but not less than annually, to determine whether the annual goals are being achieved and to revise its provisions, as appropriate, to address: (a) Any lack of expected progress toward the annual goals and in the general curriculum, if appropriate; (b) The results of any reevaluation conducted under this chapter; (c) Information about the child provided to or by the parent(s); (d) The child's anticipated needs; or (e) Other matters.” 8 VAC 20-81-110 (B)(5), citing (34 CFR 300.324(b)). 
As detailed above, the evidence shows that XXS considered all of Dr. XXxxx’s recommendations, including his recommendation regarding the Student’s peer interactions. Ms. XXXXXX’s testimony and the March 22, 2023, IEP show that the Student’s peer interaction needs were incorporated into at least two goals and addressed through multiple accommodations and services. Accordingly, the hearing officer decides in favor of XXS on this issue.
(B)  Provision of Homebound and Homebased Records.

	The IDEA requires a local educational agency (“LEA”) to provide “[a]n opportunity for the parents of a child with a disability to examine all records relating to such child.” 20 U.S.C. §1415(b)(1). When a parent requests such records, “[the school district] must comply … without unnecessary delay and before … any [due process] hearing,” 34 C.F.R. § 300.613(a). A failure to do so is a procedural violation of the IDEA.  However, the LEA’s failure to do so will create a cognizable claim under the IDEA “only if it affects the student’s substantive rights.” J.T. v. District of Columbia, 123 LRP 35107 (D. D. C. 12-4-2023).
	Because XXS provided all homebased and homebound records that it could locate and because the Parent failed to present any evidence to support a finding that the
Student was denied any substantive rights, the hearing officer decides in favor of XXS on this issue. Additionally, the Parent provided no evidence concerning compensatory services or any other relief sought for this asserted procedural violation. Indeed, any equitable relief, if it had been requested by the Parent, might not have been appropriate because of the Parent’s intransigence and failure to cooperate with the homebased teacher evidenced in the records provided at XXS 8, which was not refuted by testimony from the Parent.
	The hearing officer also finds the reasoning in D. O. v. Jackson Township Bd. of Educ., 79 IDELR 43 (NJ July 19, 2021 - unpublished) highly persuasive. In that case, the Court held that the mother of an 11-year-old boy with autism could not pursue an IDEA due process complaint based on a New Jersey district's alleged failure to provide her with a complete copy of her son's education records. 
	Determining that the parent did not have a right to a special education due process hearing based on a standalone "denial of access" claim, the Appellate Division upheld a state trial court ruling in the district's favor. The three-judge panel based its decision on the plain language of the IDEA. 
	While the IDEA identifies two specific circumstances in which parents may file due process complaints: (1) disputes over a student's identification, evaluation, placement, or services; and (2) disputes concerning discipline, "[n]othing in the text of the IDEA grants a parent a right to a due process hearing if the complaint only alleges a denial of access to a child's education records." The right to such a hearing prescribed by the IDEA is confined to a right to "challenge information in education records to ensure that it is not inaccurate, misleading, or otherwise in violation of the privacy or other rights of the child." 34 C.F.R. § 300.619. The federal provisions contain no such hearing right for a situation where the parent argues, as here, that a school district withheld requested school records.
	Of course, a hearing officer might be able to order the production of records when reviewing a larger FAPE claim. Similarly, a parent could well argue that the LEA’s failure to provide access to a student’s educational records caused or contributed to a denial of FAPE where the denial of access claim is not standalone but impacts on students’ and parents’ substantive rights.
DECISION
	Based on the documentary and testimonial evidence, the Parent has not met her burden to show a denial of FAPE to the Student and the evidence warrants a decision in favor of XXS on all issues, and dismissal of this proceeding.	

	Right of Appeal.  This decision is final and binding unless either party appeals in a federal district court within 90 calendar days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.

ENTER:	4   / 10 / 2024


John V. Robinson, Hearing Officer

cc:	Persons on the Attached Distribution List 
 
