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[bookmark: INTRODUCTION]INTRODUCTION
This matter comes before the undersigned Hearing Officer on the Petitioner’s (hereinafter the “Parent”) Notice of Due Process Complaint, filed on February 9, 2024 (hereinafter, “Complaint”). 1 2 I was appointed on February 12, 2024, to preside over this matter.3 Respondent (hereinafter the “LEA”) filed a Notice of Insufficiency / Motion to Dismiss / General Denial of Due Process Complaint as a Response to the Complaint on February 13, 2024.4 On February 13, 2024, the Parent filed a Response to Motion to Dismiss.5 On February 16, 2024, a First Pre-Hearing Conference (PHC) was held to revise the date and location of the hearing previously set by this Hearing Officer, to address LEA’s Notice of


[bookmark: _bookmark0]1 The Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Parent’s Exhibits will be referred to as “PE” followed by the exhibit number; and, LEA’s Exhibits will be referred to as “SD” followed by the exhibit number. References to testimony rendered during the Hearing will be referenced at “Testimony” followed by the volume and page number.
[bookmark: _bookmark1]2 HO-1 – Notice of Due Process Complaint
[bookmark: _bookmark2]3 HO-2 – Letter of Appointment of Hearing Officer.
[bookmark: _bookmark3]4 HO-3 – LEA’s Response to the Complaint: Notice of Insufficiency / Motion to Dismiss / General Denial of Due Process Complaint
[bookmark: _bookmark4]5 HO-4 – Parent’s Response to LEA’s Motion to Dismiss

Insufficiency and Motion to Dismiss, and to discuss various procedural matters pertaining to the hearing.6 On February 20, 2024, the Parent submitted a Clarification of the Issues, also as it related to the doctrine of Res Judicata.7 The LEA, on February 22, 2024, submitted a Motion to Reconsider / Res Judicata.8 On February 23, 2024, the Parent submitted a Response to LEA’s Motion to Reconsider / Res Judicata 9, and by Order dated February 24, 2024, this Hearing Officer ruled on the LEA’s Motion to Reconsider / Res Judicata, and identified the revised issues to be heard.10 A resolution meeting was held on February 21, 2024, however, the Parties were not able to reach an agreement. On March 1, 2024, this Hearing Officer issued subpoenas requested by the Parent.11 On March 13, 2024, this Hearing Officer issues subpoenas requested by the LEA.12  On March 13, 2024, the Parent filed a Motion to Quash LEA’s Subpoena Duces Tecum13 On March 14, 2024, the LEA filed a Response to the Parent’s Motion to Quash14, and on the same day this Hearing Officer issued a ruling denying the Parent’s Motion to Quash.15 On March 14, 2024, Facebook Moderator No.1 filed a Response to the Parent’s Subpoena Duces Tecum regarding compliance of the same. On March 14, 2024, the Parent submitted a Response to Facebook Moderator No.1’s Response, On March 15, 2024, this Hearing Officer issued a ruling regarding compliance of subpoenas duces tecum for Facebook Moderator No.1.16 On March 15, 2024, Facebook Moderator No.2 filed a Motion to Quash the Parent’s Subpoena Duces Tecum. The LEA posed no objection to Facebook Moderator N.2’s Motion to Quash. On the same day, the Parent filed a



[bookmark: _bookmark5]6 HO-5 – 1st Prehearing Conference Summary and Order.
[bookmark: _bookmark6]7 HO-6 – Parent’s Clarification of Issues and Res Judicata.
[bookmark: _bookmark7]8 HO-7 – LEA’s Response to Parent’s Clarification of Issues and Res Judicata.
[bookmark: _bookmark8]9 HO-8 – Parent’s Response to LEA’s Response re: res judicata.
[bookmark: _bookmark9]10 HO-9 – Order/ Clarification of Issues and Res Judicata.
[bookmark: _bookmark10]11 HO-10 – Parent’s Subpoenas
[bookmark: _bookmark11]12 HO-11 – LEA’s Subpoenas
[bookmark: _bookmark12]13 HO-12 – Parent’s Motion to Quash Subpoena.
[bookmark: _bookmark13]14 HO-13 – LEA’s Response to Parent’s Motion to Quash.
[bookmark: _bookmark14]15 HO-14 – Order/ Parent’s Motion to Quash.
[bookmark: _bookmark15]16 HO-15 – Emails regarding Facebook Moderator 1’s response to Parent’s subpoena duces tecum and ruling regarding enforcement of subpoenas.

Response to Facebook Moderator No.2’s Motion to Quash.17 This Hearing Officer granted Facebook Moderator No.2’s Motion to Quash by Order dated March 15, 2024.18 On March 16, 2024, the LEA filed a Motion to Quash the Parent’s Subpoena Duces Tecum.19 This Hearing Officer issued a ruling, denying the LEA’s Motion to Quash, on March 18, 2024.20 On March 19, 2024, the LEA filed a Motion to Reconsider this Hearing Officer’s ruling;21 the Parent submitted a response to LEA’s Motion to Reconsider, and this Hearing Officer issued a ruling on the same day, denying the LEA’s Motion to Reconsider based on it being untimely.22
On April 2, 2024, this Hearing Officer issued an Order requiring that the Parties adhere to time limits for witnesses’ testimony.23 The Parent moved for reconsideration, and after consideration of the Parties arguments, on April 4, 2024, this Hearing Officer issued an order revising time limits, based among other things, on a very organized proposed witness scheduled presented by the Advocate.24
On April 3, 2024, the Parent filed a Motion to Exclude Expert Witnesses.25 After considering the Parties’ arguments, on the same day, this Hearing Officer issued a ruling denying without prejudice the Parent’s Motion on the basis that, at the hearing, each witness would be questioned as to their individual qualifications, unless the Parties stipulate to the same, and that this Hearing Officer would determine whether each qualifies as an expert witness.26
Prior to the hearing, the parties agreed to the following stipulations:

1. The Student had qualified for special education due to the deficits in reading, math, and written language under the Federal and Virginia Special Education Regulations.


[bookmark: _bookmark16]17 HO-16 – Emails regarding Facebook Moderator 2’s Motion to Quash.
[bookmark: _bookmark17]18 HO-17 – Order / Facebook Moderator 2’s Motion to Quash.
[bookmark: _bookmark18]19 HO-18 – LEA’s Motion to Quash Parent’s Subpoena Duces Tecum.
[bookmark: _bookmark19]20 HO-19 – Order / LEA’s Motion to Quash Parent’s Subpoena
[bookmark: _bookmark20]21 HO-20 – LEA’s Motion to Reconsider
[bookmark: _bookmark21]22 HO-21 – Order / LEA’s Motion to Reconsider
[bookmark: _bookmark22]23 HO-22 – Order / Time Limits
[bookmark: _bookmark23]24 HO-25 – Revised Order / Time Limits
[bookmark: _bookmark24]25 HO-23 – Parent’s Motion to Exclude Expert Witnesses
[bookmark: _bookmark25]26  HO-24 – Ruling / Motion to Exclude Expert Witnesses

2. The LEA does not dispute that and dyscalculia.

has received a diagnosis of dyslexia, dysgraphia,

3. Prior to the filing for due process, the LEA offered 10 hours of compensatory education as a result of the decision by the VDOE regarding the Student’s social studies instruction during the 2022-2023 school year.
4. The decisions from VDOE speak for themselves.

The four-day hearing was held on April 8, 2024, April 9, 2024, April 11, 2024, and April 12, 2024.  It was an open hearing at the request of the Parent. Also, at the request of the Parent, the Hearing
was held at the	, a location deemed by

the Parent to be neutral. At the request of the Parent, the hearing was set to start each at 9:00 am until 4:30-5:00 pm with a lunch break and period bathroom breaks. At the Parent’s request, each day the Hearing continued past the agreed time until approximately 6:15 p.m., with minimal breaks, at times working through lunch, and starting at 8:00 a.m. This was a very challenging hearing for all involved.
Each day, present at the hearing were:	, the Parent, and her advocate, Dr.

Kimberly Mehlman-Orozco; Dr.	, Director of Programs and Development


for

Schools,

, Assistant Director for Student Support


in Programs and Development, and Nicole M. Thompson, Esq. Assistant Division Counsel-Special

Education,	Public Schools. For the first two days of the hearing, in

attendance was also Mr. Brian Miller, the VDOE Case Evaluator. Each day there were members of the public in attendance.

[bookmark: JURISDICTION]JURISDICTION
The due process hearing was held, and a decision in this matter is being rendered, pursuant to the Individuals with Disabilities Education Act (hereinafter, “IDEA”),27 20 U.S.C. § 1400 et seq., and its

[bookmark: _bookmark26]27 In 2004, Congress reauthorized the Individuals with Disabilities Education Act as the Individuals with Disabilities Education Improvement Act. See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005. The amendments provide that the short title of the reauthorized and amended provisions remains the Individuals with Disabilities Education Act. See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006) ("This chapter may be cited as the 'Individuals with Disabilities Education Act.'").

implementing regulations, 34 C.F.R. § 300 et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC § 20-81 et seq.

[bookmark: BACKGROUND]BACKGROUND
The Student is a	-year-old, attending the	grade at	School. The Student was found eligible for Special Education services under the categories of Specific Learning Disability and Other Health Impairment, due to the deficits in reading, math, and written language under the Federal and Virginia Special Education Regulations.28
[bookmark: ISSUES_AND_RELIEF_SOUGHT]ISSUES AND RELIEF SOUGHT
Issues: The issues pertain and are limited to school years 2021-2022. 2022-2023 and 2023- 2024, and are as follows:29



[bookmark: _bookmark27]28 1st Stipulation. T-1,11
[bookmark: _bookmark28]29 At the beginning of the hearing, the Parties agreed that the following issued be dismissed without prejudice:
· Issue 1: Whether the LEA denied the Student a FAPE when it failed to identify the Student’s special education needs in accordance with IDEA.
· Issue 3: Whether the LEA denied the Student a FAPE when it failed to ensure implementation of the Student’s IEP as written.
· Issue 6: Whether the LEA denied the Student a FAPE when it failed to identify the Student’s special education needs in accordance with IDEA.
· Issue 19: Whether the LEA denied the Student a FAPE when it unnecessarily delayed actions, including IEP meetings, IEE evaluations, and responses to concerns.
· Issue 22: Whether the LEA denied the Student a FAPE when it failed to treat the Student’s parent as an essential attendee at the various meetings and made unilateral decisions without parent knowledge and consent.
· Issue 23:Whether the LEA denied the Student a FAPE when it failed to offer or provide COVID recovery services for the loss of services during the COVID shutdown.
· Issue 24: Whether the LEA denied the Student a FAPE when it failed to identify the Student’s special education needs in accordance with IDEA.

The Parties agreed that the following issue would be partially dismissed with prejudice.

· Issue 17: Whether the LEA denied the Student a FAPE when it failed to adhere to state and federal required timelines from February, 9, 2021 to December 3, 2022.

Specifically, the Parties agreed that it is not before this Hearing Officer and dismissed with prejudice, whether the LEA denied the Student a FAPE when it failed to adhere to state and federal required timelines from February 9, 2021 to October 21, 2022. It is still before this Hearing Officer the following issue: Whether the LEA denied the Student a FAPE when it failed to adhere to state and federal required timelines from October 22, 2022 to December 3, 2022.



[bookmark: For_the_school_year_2021-2022]For the school year 2021-2022

1. [Dismissed without prejudice]
2. Whether the LEA denied the Student a FAPE when in the IEP it failed to address the Student’s lack of meaningful progress in reading and writing, deficit in math, lack of mastering any goals.
3. [Dismissed without prejudice]
4. Whether the LEA denied the Student a FAPE when it failed to implement the reading interventions utilized with fidelity.
5. Whether the LEA denied the Student a FAPE when it failed to offer or provide COVID recovery services for the loss of services during the COVID shutdown.

[bookmark: For_the_school_year_2022-2023]For the school year 2022-2023

6. [Dismissed without prejudice]
7. Whether the LEA denied the Student a FAPE when it failed to develop an IEP that addressed the Student’s lack of meaningful progress in reading, writing, and math, including foundational and functional deficits.
8. Whether the LEA denied the Student a FAPE when in the Student’s IEP it included goals from previous year as they had yet to be mastered.
9. Whether the LEA denied the Student a FAPE when it refused to accommodate the Student’s unique needs and unique learning profile related to ADHD.
10. Whether the LEA denied the Student a FAPE when it failed to ensure implementation of the Student’s IEP as written.
11. Whether the LEA denied the Student a FAPE when it failed to implement the reading interventions utilized with fidelity.
12. Whether the LEA denied the Student a FAPE when it unilaterally excluded/exempted the Student from the	grade curriculum.
13. Whether the LEA owes the Student compensatory services from a private provider and/or private placement due to the denial of FAPE that occurred when the LEA unilaterally excluded/exempted the Student from social studies curriculum.
14. Whether the LEA denied the Student a FAPE when it failed to provide agreed upon IEP Services Minutes.
15. Whether the LEA denied the Student a FAPE when it failed to provide access to Accessible Instructional Materials (AIM), other than the AIM-VA password, as written in
IEP.
16. Whether the LEA owes the Student compensatory services from a private provider and/or private placement due to the denial of FAPE that occurred when the LEA failed to provide Accessible Instructional Materials (AIM), as determined by VDOE.
17. Whether the LEA denied the Student a FAPE when it failed to adhere to state and federal required timelines from October 22, 2022 to December 3, 2022.
18. Whether the LEA owes the Student compensatory services from a private provider and/or private placement due to the denial of FAPE that occurred when the LEA failed to adhere to state and federal required timelines from December 4, 2022 to December 4, 2023.

19. [Dismissed without prejudice]
20. Whether the LEA denied the Student a FAPE when it changed information in the IEP after IEP meeting, without parent knowledge or consent, and then asked for signature.
21. Whether the LEA denied the Student a FAPE when it failed to accurately access the Student’s progress or mastery in Math.
22. [Dismissed without prejudice]
23. [Dismissed without prejudice]

[bookmark: For_the_school_year_2023-2024]For the school year 2023-2024

24. [Dismissed without prejudice]
25. Whether the LEA denied the Student a FAPE when it failed to develop an IEP that addressed the Student’s lack of meaningful progress in reading, writing, and math, including foundational and functional deficits.
26. Whether the LEA denied the Student a FAPE when in 5 ½ years the Student only mastered one goal.
27. Whether the LEA denied the Student a FAPE when it failed to implement the IEP as written.
28. Whether the LEA denied the Student a FAPE when it failed to implement the reading interventions utilized with fidelity or changing/updating them based on the Student’s unique needs and lack of foundational knowledge.
29. Whether the LEA denied the Student a FAPE when it changed information in the IEP after IEP meeting, without parent knowledge or consent, and then asked for signature.
30. Whether the LEA denied the Student a FAPE when it failed to treat the Student’s parent as an essential attendee at the various meetings.

Relief: The Complaint identified the following relief sought by the Parent:

1. Compensatory Education and/or compensatory services for the period of denial of FAPE.
2. If compensatory services are ordered, said compensatory services to be delivered by qualified private providers in a nature and frequency based on the student’s demonstrated and ongoing needs.
3. Reimbursement for tutoring or other private educational support services incurred during the two years preceding the filing of the Complaint.
4. Payment of future tuition, fees, costs, and expenses to attend Private School, including transportation and the provision of any other appropriate related and supplemental services.
5. Updated Psychoeducational IEE.
6. Any other additional relief the Hearing Officer finds appropriate.


[bookmark: FINDINGS_OF_FACT]FINDINGS OF FACT
(By a Preponderance of the Evidence)

After considering all the evidence presented, as well as the argument of Counsel and Advocate, this Hearing Officer’s findings of fact are as follows:

1. At all times concerned in this proceeding, the Student has been a resident of the School District in Virginia. The Student lives with	parents and	siblings.30
2. The Student is eligible for Special Education under the categories of Specific Learning Disability (Dyslexia) and Other Health Impairment.31
3. The Student is described as a sweet	who loves to learn, inquisitive, enjoys nature shows,

and enjoys talking and writing about them.32

4. The Student repeated the	grade in the 2022-2023 school year. The Student advocated for

self and asked the Parent that	be held back. For this reason, the Parent petitioned for the


Student to repeat the for the Student.33

grade. The special education teacher at that time said that this was best

5. The Student started exhibiting symptoms of anxiety beginning on February 29, 2024, for which is now receiving therapy and taking medication;34 the Student is struggling and the Parent
has never seen	this way.35 Specific symptoms are:

· Sleeping in the Parent’s bed

· Having stomach problems when she drops	off at school.

· On the first day of the 2023-2024 school year, the Student had an accident and soiled self and all over the gym floor going into the gym locker room.36


[bookmark: _bookmark29]30 Parent’s Testimony: T-1080, 4-6
[bookmark: _bookmark30]31 Testimony of the Expert in Testing Assessment and Learning Profile: , T-1701, 3
[bookmark: _bookmark31]32  Testimony of the	school Special Education Teacher: T-652
[bookmark: _bookmark32]33 Parent’s Testimony: T-1087, 11-17
[bookmark: _bookmark33]34 Parent’s Testimony: T – 1098, 3-8
[bookmark: _bookmark34]35 Parent’s Testimony: T-1087, 1-3
[bookmark: _bookmark35]36 Parent’s Testimony: T -1097, 9-13

· Wanting the Parent to walk	to the end of the driveway to wait for the bus.37

6. The Student did not exhibit signs of anxiety at school in the 2022-2023 school year. The

School Special Education Teacher testified that the Vanderbilt Assessments did not show that the Student exhibited anxiety in the school setting.38 Only occasionally when the Student would not get a word spelled right, but nothing outside of the ordinary. 39
7. The Vanderbilt assessments done in the 2023-2024 show, however, that the Student exhibited signs of anxiety in Social Studies and English class.40
8. The Prior Written Notice for the 02/29/2024 IEP meeting states that the LEA has proposed counseling services on 10/12/2023 and 1/23/2024 to address concerns related to anxiety, however the Parent has not provided consent to these services, and has not provided consent for the school team to communicate with outside provider.41
9. The Parent is very involved in the IEP meetings and follow ups. As an example of the level of involvement, this Hearing Officer notes that the Parent provided guidance to the LEA regarding the correct codes to list the accommodations for a pilot assessment for children per VDOE’s guidance.42
10. The Parent testified about multiple errors in the LEA’s documentation. The Parent continues to express concerns regarding the LEA’s errors in the IEP meetings.43 Below are some examples of errors:





[bookmark: _bookmark36]37 Parent’s Testimony: T-1097, 18-22
[bookmark: _bookmark37]38 Exhibit SD -267
[bookmark: _bookmark38]39 Testimony of	School Special Education Teacher: T-825, 17-22
[bookmark: _bookmark39]40 Exhibit SD-267, 21 -25
[bookmark: _bookmark40]41 Exhibit P-93
[bookmark: _bookmark41]42 Parent’s Testimony: T – 1119. 10-12
[bookmark: _bookmark42]43 Exhibit P-93

· A Teacher Education Report from

grade (

School) dated April 16, 2023


included incomplete / partial statements regarding the Student’s strengths.44 The text is cut

off. However, an email dated May 1, 2023 from the Assistant Principal of the

School to the Parent explains that “there still may be issues on how the report prints out, however, you can review in its entirety electronically.”45 I do not find this to be intentional. The Parent herself introduced a document which she created by copying and pasting the content of the report onto a separate document because the text of the report was not entirely visible.46
· The Procedural Support Coordinator sent a draft IEP to her which contained a clerical error.

Specifically, the service minutes grid showed incorrect hours. The Procedural Support Coordinator called the Parent as soon as she discovered the error in Virginia IEP.47
· The 9/13/2023 IEP meeting, the Expert in Dyslexia Remediation was in attendance, although the IEP did not reflect her presence.48
11. The Parent felt she was not being heard by the LEA, so she hired an attorney who was present in the May 25, 2023 IEP meeting.49 The Parent was in contact with the Assistant Director Programs and Developments, and sent her concerns to her; and she went back and listened to all of recordings of the meetings from the previous IEPs.50 The Assistant Director wrote an email to the Parent, with a draft of the IEP to make sure the draft included the Parent’s concerns, the Parent’s proposals, and tried to capture the discussions of the IEP Team.51


[bookmark: _bookmark43]44 Exhibit SD-33; P-75
[bookmark: _bookmark44]45 Exhibit P-75, 3
[bookmark: _bookmark45]46 Testimony of Assistant Director Student Support: T-90, 18; P-75-7
[bookmark: _bookmark46]47 Parent’s Testimony: T – 1301, 11
[bookmark: _bookmark47]48  Parent’s Testimony
[bookmark: _bookmark48]49  Parent’s Testimony
[bookmark: _bookmark49]50  Parent’s Testimony
[bookmark: _bookmark50]51 Parent’s Testimony: T-1286; Exhibit SD-157

12. In discussing IEP meetings for the 2023-2024, the Parent related an incident where one of the LEA staff used foul language at the end of a meeting, not realizing that the Parent was still nearby and could hear. This was noted on the IEP by the Parent.52
13. No persuasive evidence was produced by the Parent that during the 2021-2022 SOLs the Student never received Read Aloud as an accommodation.53
14. In the 2021-2022 school year, the LEA used the data included in the 11/26/2018 Evaluation Report, which is the report used to assess the Student’s need for special education services.54 This report states that the Student was average in spelling, writing, and math.55 The report goes on to say that the Student appears to have the necessary skills to meet grade level benchmarks with little or no assistance as this time.56 In the 8/25/2021 IEP meeting (2021-2022 school year), the Team discussed that the Student was due for the 3 year re-evaluation, but the Team agreed that the Student is a child who continues to require special education services. The Team did not suspect a change in disability and decided that no formal testing was required at that time to make an eligibility determination.57
15. No persuasive evidence was produced that the	School Special Education Teacher

did not know about the Student’s math goal until October 2022.58 59



[bookmark: _bookmark51]52 Parent’s Testimony
[bookmark: _bookmark52]53 The Parent testified that the Student said that the teachers were on the computer the whole time and	got through it by “reading a couple of words and then skipped some paragraphs and picked the answer.” While the Parent testified that she wrote an email to the Assistant Principal at the	School, no testimony to that effect was elicited from the Assistant Principal at the	School who testified in this proceeding.
[bookmark: _bookmark53]54 Parent’s Testimony: T – 1112, 1
[bookmark: _bookmark54]55 Parent’s Testimony: T – 1112, 21; Exhibit P-97-5
[bookmark: _bookmark55]56 Exhibit P-97-6
[bookmark: _bookmark56]57 Parent’s Testimony: T – 1130, 17 and Exhibit P-53-21
[bookmark: _bookmark57]58 This allegation was based on the
[bookmark: _bookmark58]59 While the Parent testified that in the 12/9/2022 IEP meeting, the teacher asked how he should track the goal in the progress report, special education setting versus general education setting (T- 1139, 6), she did not elicit persuasive evidence from the teacher in question who testified in this proceeding. The	School Special Education Teacher only testified that starting from October 2022 the Parent wanted to have weekly reports of the service minutes being offered, but that he did not know why (T-751, 11-12)

16. In the 3/30/2022 IEP meeting, the Parent raised concerns about the Student’s reading level: was reading at the end of the	grade at a DRA 20.5 which is	of	grade level. 60
17. No persuasive evidence was produced that the LEA refused to change the schedule for the Student’s special education pull out.61
18. The Parent familiarized herself with Aimsweb by reading its manual and by calling Aimsweb tech support, but never took any of their training courses.62
19. The Parent learnt from the Advocate that Aimsweb has a pop up that tells you whether you should keep going or stop intervention. 63 However, the Parent never received that data.64 Aimsweb data is supposed to have a vertical line showing changes in intervention which however are not present in the Student’s data.65 66
20. The Parent has not taken any courses regarding any reading programs and does not know how to implement a reading program.67
21. Long term substitute teachers with a Bachelor’s degree are not required to be licensed to teach special education in this school district.68 However, long term substitutes may receive training on the special education program that they implement; also aides within the classroom may receive direct training from specialists. This training may not appear on official records of the school district. 69

[bookmark: _bookmark59]60 Exhibit P-54-2
[bookmark: _bookmark60]61 The Parent testified that the pull out time was from 2:00 to 3:20 pm, and that the Student’s ADHD medication starts to wear off at 1:30 pm. While the Parent asserts that the LEA responded that it could not change the staff schedule, the only other mention of timing of services for the Student was in the Prior Notice signed on March 8, 2023 where it is stated that it “was discussed that the LEA school staff determine their daily schedule and what time services are provided. The Student will receive all services required by the IEP.”
[bookmark: _bookmark61]62 Parent’s Testimony: T-1215, 14-18
[bookmark: _bookmark62]63 Testimony of the Procedural Support Coordinator: T-1483, 16
[bookmark: _bookmark63]64 Parent’s Testimony: T -1145, 3
[bookmark: _bookmark64]65 Parent’s Testimony
[bookmark: _bookmark65]66 Testimony of the Procedural Support Coordinator: T-1483, 1
[bookmark: _bookmark66]67 Parent’s Testimony: T -1217, 11-19
[bookmark: _bookmark67]68
[bookmark: _bookmark68]69 Testimony of Assistant Director Student Support in Programs and Development: T-105 through 108

22. No persuasive evidence was produced that the teacher aide who delivered reading services through the SPIRE program in the 2021-2022 school year was not trained. On the contrary, the
School Special Education Teacher testified that the aide took the SPIRE training and had three years of experience in administering the program.70
23. The Procedural Support Coordinator in the Office of Special Education was the cluster coordinator for the	School in the 2022-2023 school year. 71 She helped with progress monitoring.72 Benchmarking is typically done three times a year if an educator determines it is needed three times a year and it is done at grade level.73 Progress monitoring is done through short assessments, usually 1-3 minutes, and they are given weekly to students whom the teacher would determine require that more intensive look at particular skills. They may not be at grade level, but at their instructional level.74
24. Benchmarking is done at the beginning of the school year to have a gauge of a student’s assessment levels against national norms, but as an educator you can skip the other benchmarks based on how the student has made progress through tests and quizzes.75 Also, a student could be benchmarked but not progress monitored if the student scored in the average range.76
25. As an educator, you cannot just use one assessment to determine if a student needs to be progress monitored because a student can test differently any day of the week.77
26. The Procedural Support Coordinator finds that Aimsweb is most useful in oral reading fluency, silent reading fluency, and number sense fluency.78

[bookmark: _bookmark69]70 Testimony of	School Special Education Teacher: T-752, 14-16
[bookmark: _bookmark70]71 Testimony of the Procedural Support Coordinator: T-1386, 7
[bookmark: _bookmark71]72 Testimony of the Procedural Support Coordinator
[bookmark: _bookmark72][bookmark: _bookmark73][bookmark: _bookmark74]73 Testimony of the Procedural Support Coordinator: T-1387, 13-15 74 Testimony of the Procedural Support Coordinator: T-1388, 10-19 75 Testimony of the Procedural Support Coordinator: T-1390
[bookmark: _bookmark75]76 Testimony of the Procedural Support Coordinator: T-1390 and T-1391, 1-3
[bookmark: _bookmark76]77 Testimony of the Procedural Support Coordinator: T-1391, 10
[bookmark: _bookmark77]78 Testimony of the Procedural Support Coordinator: T-1395

27. In the school year 2023-2024, the Student’s oral reading fluency showed meaningful progress, going from a baseline of 74 correct words per minute to 108.79
28. The Student’s teachers used different programs and strategies and measures because one

program is not going to do it all. For example, the Student used SPIRE for	decoding and


encoding, but that does not cover a lot of comprehension, so Verbalizing for comprehension.80

used Visualizing and

29. Benchmarking is used to assess whether a student is performing at grade level. Progress monitoring, however, really shows the most information about a student’s progress.81
30. There are several ways to progress monitor: AIMSWeb, EasyCBM.82

31. For benchmarking AIMSWeb is recommended, but not required.83 Also, there are other diagnostic tools such as HMH, DRA (Developmental Reading Assessment), DIBELS (Dynamic Indicators of Basic Early Literacy Skills). 84
32. For progress monitoring teachers should utilize AIMSwebplus scores, but also other evidence (ex: classroom performance and other assessment data) to guide decisions and identify the intensity of the need.85
33. The recommended method for monitoring progress for special education students in this school district is Aimsweb.86 In the school year 2021-2022, the Student was not monitored in accordance with the recommendations of AimsWeb Plus training.87




[bookmark: _bookmark78]79 Exhibit SD-281-4
[bookmark: _bookmark79]80 Testimony of the Procedural Support Coordinator: T-1417, 4-15
[bookmark: _bookmark80][bookmark: _bookmark81][bookmark: _bookmark82][bookmark: _bookmark83]81 Testimony of Assistant Director Student Support in Programs and Development: T-387, 12 82 Testimony of Assistant Director Student Support in Programs and Development: T-387, 18 83 Testimony of Assistant Director Student Support in Programs and Development: T-388,15 84 Exhibit P-171, 6
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34. In AimsWeb, meaningful progress would be indicated by 3 consecutive data points where the student is steadily increasing; because students may go up and down for a variety of factors, after 6 data points one would be able to see an upward trend.88
35. Benchmarking in AimsWeb is available in Fall, Winter, and Spring.89 The Student was not benchmarked according to AimsWeb’s recommendations in the 2022-2023 school year: reading was not benchmarked in the Winter (except for oral reading fluency); similarly, there is no Winter benchmarking for math; there is no benchmarking at all for written expression. 90
36. The Student’s oral reading fluency in Spring 2023 was in the 4th percentile.91 92 This is a significant area of weakness for the Student.93
37. One of the reasons why the Student’s oral reading fluency is low is because, listening to the recordings of	reading, the Student puts a lot of “uhs” in and at the end of every word.94
38. As students get older, they do not read aloud as frequently. For this reason, it is important to monitor whether the oral reading fluency affects comprehension.95
39. In the school year 2023-2024, the Student’s reading comprehension scores in Aimsweb was 44 in the Fall and 73 in the Winter.96
40. The Student’s silent reading fluency in Spring 2023 was in the 99th percentile.97

41. An internal email dated May 2023, asked for the silent reading fluency test to be reset because the Student had scored in the 64th percentile in the previous test and then scored in the 4th
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percentile.98 99 The silent reading fluency test was reset and the Student scored in the 99th percentile.100 The test being reset was not discussed in the IEP meetings 101 nor disclosed to the Parent. The Procedural Support Coordinator confirmed that the only reason she can think of as to why she asked for the test to be reset is because of the discrepancy with the prior score and she wanted to reassess for validity purposes, which is not unusual when the scores are so different.102
42. In the Fall of 2021-2022 school year, the Student’s oral reading fluency was in the 3rd percentile.103 In the Fall of 2021-2022 school year, the Student’s oral reading fluency was in the 2nd percentile.104
43. In the Spring of the 2022-2023 school year, the Student’s oral reading fluency was in the 3rd percentile.105
44. The Student’s progress in oral reading fluency was monitored at the	grade level at the

beginning of the 2021-2022 school year.	rate of improvement was 0.89 per week. To reach

the goal score,	would have needed to improve at an average rate of 1.86 points per week.106

45. Best practice under AimsWeb is for Students receiving tier 3 interventions to be progress monitored weekly, but the Student was not. 107
46. The Assistant Director Student Support in Programs and Development is an expert in procedural support as well as state compliance.108
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47. The Assistant Director Student Support in Programs and Development only attended one IEP meeting held on 12/9/2022, and was on the Central Office Review (COR) team.109
48. The March 31, 2023 IEP Progress Report shows that, in reading, the Student was at a DRA 38, Independent.110  This means that at the end of the	grade (	grade if the Student had not
been retained), the Student was only reading at on a	grade reading level.

49. The Student has been described as a strong and prolific writer.111 Writing samples from the school year 2022-2023 school year show that the Student was not at grade level.112 The Assistant Director Student Support in Programs and Development, however, categorized the writing samples as possibly warm up exercises.113
50. (2021-2022 school year) The 2/7/2022 Progress Report shows that the Student achieved “Emerging Skills” level in 5 out of 5 goals; this means that the Student demonstrates Emerging Skills, but may not achieve the stated goals within the duration of the IEP.114 The student did not master any of the stated goals.115 However, the Student made progress: for example, in reading, the Student progressed in Goal 1 from a DRA of 16 to 20.1. 116
51. (2021-2022 school year) The 4/14/2022 Progress Report shows that the Student achieved “Emerging Skills” level in 4 out of 5 goals, and “Sufficient Progress” in one of the math goals117 based on a	-grade test while being in the	grade.118 The student did not master any of the stated goals.119 However, the Student made progress. For example, in reading, the Student
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went from a DRA 20.2 to DRA 24.3. Also in Goal 2, the Student showed progress towards the

use of 9/12 structure words with 80% accuracy, when	used 5/8 structure words with 80%

accuracy. In math, the Student made sufficient progress compared to the last progress report, testing at	grade level, but independently able to explain the strategies scoring 86%. 120
52. (2021-2022 school year) The 6/14/2022 Progress Report shows that the Student achieved “Sufficient Progress” level in 5 out of 5 goals, in reading and math.121 The Student did not master any goals.122 However, the Student continued to make progress: for example, in reading the Student’s DRA went up to 24, and in math, the Student was able to complete grade level math assignments with little assistance at 75-80% given 1-2 opportunities.123
53. (2022-2023 school year) The 11/8/2022 Progress Report shows that the Student achieved “Sufficient Progress” in 6 out of 7 goals.124 The Student made “Insufficient Progress” in the Written Language goal.125  The Student did not master any goals.126 However,	continued to make progress, scoring between 60% to 100% using the SPIRE program and the FRY’s First 500 Word List. Another example is the Student’s progress using the Lindamood-Bell Visualizing and Verbalizing Program, where the Student scored from 65% to 100%.127 Similarly in math, the teacher commented “End-of-Unit Math Tests for Addition and Subtraction and Multiplication
and Division is starting to show	is carrying over learning from the regular math class,

specifically when it is math calculation problems.” The Student passed both End-of-Unit Tests.128 For Goal 7, using the C.U.B.E.S method, the Student scored 9/17 on the first half of the
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word problem packet […] currently at

and

grade simple version level.129 Although the


Student made insufficient progress in Written Language, the goal progress statement describes the progress made with the use of assistive technology: the Student was able to write 3 individual paragraphs that kept with the overall subject […] the first 2 paragraphs for editing, spelling and punctuation were excellent.”130
54. (2022-2023 school year) The 2/7/2023 Progress Report shows that that the Student did not master any goals.131 Hower, as in prior reports, the Student showed progress, continuing to score between 60% and 100% using the SPIRE program, and increasing the DRA from 30 to 34 at 77 words per minute with accuracy rate of 99% Using the EDCON Reading Comprehension Series

for Goal 4, the Student shows 80% or higher.132

is making sufficient progress at each paragraph’s accuracy is

55. (2022-2023 school year) The 4/17/2023 Progress Report shows that the Student mastered one goal.133 The Assistant Director Student Support in Programs and Development’s opinion is that although the Student did not master goal 2, the Student was on an upward trajectory, and made sufficient progress.134  For Goal 1, the Student’s DRA went to a 38, using SPIRE	scored between 50% and 100%, and between 95% and 100% using the FRY First 500 Word List.135 For Written Language, the teacher wrote that “the Student continues to work toward this goal by
completing	grade level writing assignments” and a very detailed description of
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progress followed. For Math goals, the Student was able to score between 78% and 93%, and using CUBES between 78% and 90%136
56. (2023-2024 school year) The 10/18/2023 Progress Report for ESY shows that the Student did not master any goals.137 However, the Student made significant progress with an initial placement at
and ending at	level. 138

57. (2023-2024 school year) The 11/13/2023 Progress report shows that the Student did not master any goals.139  This is the Student’s first year in	school. The Student made progress on all reading goals, being able to decode words with an average of at least 80%, encoding words with 80% accuracy, demonstrating understanding of definition of new words at 80% accuracy, reading on a	grade level for fluency with an average of 84 correct words per minute.140 In math, the Student had more challenges and only achieved “emerging skills” level in reasoning strategies and modeling, single step word problems, and solving multi-step word problems; the Student was make sufficient progress is defining the key vocabulary to create equation to solve multi-step word problems, and in identifying the appropriate operation to solve multi-step word
problems. In the remaining goals	only achieved “emerging skills” level, however the Overall

Summary by the teacher paints a positive picture of the Student’s progress: in reading, for example, the Student has increased the Lexile score by 50 points since the start of the year.141
58. (2023-2024 school year) The 2/7/2024 Progress Report shows that the Student did not master any goals.142 However, like in all prior reports, the Student continued to make progress. For example, for Goal 1: the Student was able to decode words with an average of 80%. For Goal 2,
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the Student was able to encode single syllable words with 74% accuracy, but only 30% accuracy for multi-syllabic words (hence the “emerging skills” level), Goal 3 the Student averaged 84.7%

and progressed to 86% across vocabulary activities; for Goal 4

started at

grade level of


fluency with an average of 84 correct words per minute and progressed to 95 correct words per

minute; for Goal 5	started at 64% accuracy and progressed to 79% accuracy; for Goal 6 and

7 the Student continued to struggle remaining at the emerging skill level; for Goal 8, the Student made sufficient progress in that the Student is able to compare fractions, decimals and percentages with 82% accuracy, and interpret graphs, charts, and tables with 75% accuracy; for Goal 9 the Student made progress by demonstrating understanding of math concepts with 78% accuracy, understanding of addition with 100% accuracy, subtraction with 71% accuracy, and multiplication with 79% accuracy. 143
59. The Assistant Director’s opinion is that although the reports hardly ever show that a goal has been “mastered,” the Goal Progress Statements when read in their entirety show that the Student has often mastered goals or made sufficient progress toward them.144

60. The Student made progress, progressing as

increased

DRA levels. In other words, a


student may still be working on the same skills, but at the same time increasing the DRA level.145 Specifically, the Student started the 3rd quarter of the 2021-2022 school year ( grade) in April 2022 at a DRA 24, in January 2023 progressed to DRA 30, and in May 2023 (	grade) the Student was at DRA 40.146 147
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61. Multiple sources of data demonstrate the Student’s progress: the Student went from SPIRE level 2 to level 5 in one school year.148
62. With the introduction of Assistive Technology, the Student gained confidence.149 The Student

learned quickly how to speak	story, paragraph by paragraph into the computer without

stopping to edit or check and re-read what	said every 4 words.150 The Student was given a

grade writing assignment, the Student completed a 1 paragraph, 12 sentence writing which stayed on topic and contained no spelling errors or punctuation errors other than not capitalizing Lady Liberty on time. This was done without assistance from the teacher.151
63. In the 2022-2023 school year, the Student’s weaknesses in writing were the writing, grammar, and punctuation.152
64. With assistive technology the Student could write at	grade level.153 Writing

independently, the Student could be very independent as far as creating some ideas, but	had

trouble getting ideas down with correct punctuation. Assistive Technology, speech to text, opened up a whole new world for the Student.154
65. The Parent contends that the IEP Team in the 2022-2023 school year should have set a goal for the Student to being able to write without assistive technology.155
66. The	school Special Education teacher’s reference to stamina

67. The Student did not have in person learning during the 2020-2021 school year during COVID.156
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68. The Student was referred for an updated educational assessment in the area of math by the IEP Team on 10/6/2022. The purpose was to determine if the Student’s skills have been impacted by the COVID-19 pandemic.157 158 In the same meeting the Team agreed to add additional math instruction due to the intensity and time that	required in	goal area.159 160
69. In the 12/9/2022 IEP meeting, the team did not refuse COVID recovery services. Rather the

Team updated the math goals, with additional time for math from	special educator in a small

group setting, and agreed to wait to determine if, after additional data, the Student needed COVID recovery services.161
70. In the 12/9/2022 IEP meeting, the Parent said she could teach the Student math, but could not teach the Student reading.162 The Parent stated she did not understand how far behind the Student was in math. This is why she suggested in one of the IEP meetings that the priority should be reading instead of math.163
71. In the May 25, 2023 IEP meeting, the Team proposed that the Student qualified for COVID recovery due to deficits in early foundational skills missed during COVID. The Student was to receive additional support with number sense for 60 minutes per week for 6 weeks (mutually agreed, virtually).164
72. COVID recovery services were delivered by the BCBA during the summer of 2023.165 166s

73. The Parent brought several State Complaints against the LEA:
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· July 5, 2023 – Issues: Development, implementation, review and revision of IEP; parental participation and consent, FAPE. In this complaint the Parent alleged that in the 1/27/2023 and the April 2023 IEP meetings there was no discussion regarding exemption/modification any assignments for any subjects, when instead the LEA modified, exempted Student’s assignments without parental consent, and unilaterally exempted the Student from Social Studies without parent consent and without convening an IEP team meeting, thus denying the Student FAPE.167 By Letter of Findings dated August 29, 2023, the LEA was found in non-compliance with this issue.168 The LEA was to promptly convene an IEP meeting to discuss compensatory services for Social Studies (	grade curriculum) with accompanying Prior Written Notice. A Corrective Action Closure letter was issued on October 4, 2023.169

· July 13, 2023 – Issue: Student Records – Confidentiality. In this complaint the Parent alleged that the LEA violated special education regulations pertaining to the confidentiality of the Student’s records when the LEA, due to issues with recording equipment, recorded the 12/9/2022 IEP meeting using a teacher’s personal cell phone, and did not place a copy into the Student’s file and provided Parent a copy until March 9, 2023. By Letter of Findings dated September 8, 2023, the LEA was found in compliance because there was no evidence that the Student’s personal identifiable information was accessed by an unintended recipient or any school official who did not have a legitimate educational interest.170

· July 24, 2023 – Issue: Accommodations for accessible instructional materials. In this Complaint the Parent alleged that for the first five months of the 2022-2023 school year, the Student did not have a password that worked for AIM-VA, rendering unable to access materials essential for	learning and educational program. By Letter of Findings dated September 14, 2023, the LEA was found in non-compliance on this issue.171 A Corrective Action Plan required, in summary, the LEA to develop a communication protocol to address issues with accessibility to the AIM-VA portal to supervisory personnel and central office, as a secondary level of communication available to teams that provide assistance when there is a delay in this process that impacts the delivery of services. Furthermore, the LEA was required to provide the status of the Student’s access to the AIM-VA portal and a statement describing how
the Student’s access will be monitored going forward.172 The LEA complied with the CAP as evidenced by the Corrective Action Closure letter dated November 16, 2023.173

· October 3, 2023 – Systemic Complaint. In this complaint, the Parent made substantially the same allegations as in the July 5, 2023 complaint, but added
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additional students who she believed were affected by the same issue, rendering this issue systemic in nature.174 By Letter of Findings dated December 20, 2023, the LEA was found by Virginia Department of Education to be in compliance with this issue.175 The Parent appealed, and VDOE’s Letter of Findings was affirmed.176

· October 25, 2023 – Issue: Development, review, revision of IEP; FAPE. In this Complaint, the Parent alleged that the Student’s teachers provided the Student answers to	math homework and tests, which have lead to inaccurate data, thus impacting the Student’s goals on	IEP.177 It is noted that allegations of cheating on tests were outside of the purview of VDOE/ODRAS, and that the investigation would focus on whether the LEA drafted the Student’s IEP based on the proper data. The LEA was found to be in compliance on this issue.178 The Parent appealed, but the VDOE’s Letter of Findings was affirmed.179

· December 4, 2023 – Issue: IEP - In this Complaint, the Parent alleged several issues:
1. That the LEA sent the draft IEP 1 day prior to the IEP meeting, which included changes from prior draft; that the Parent received the IEP notice after the actual IEP meeting had taken place; that the LEA failed to send a “follow- up draft IEP email” until 18 days later; and that the LEA sent the final IEP 49 days after the IEP meeting.
2. That the LEA convened an IEP meeting 56 days after the Parent submitted a request for a psychoeducational IEE;
3. That the Parent emailed a FERPA request on December 26, 2022, but that the LEA only completed the request on February 9, 2023.
Pursuant to a Letter of Findings dated February 2, 2024 whereby the LEA was found to be not in compliance, a Correction Action Plan was required, which included, amongst other things, that a properly comprised IEP team be convened to determine if compensatory services were required for the noted delays. 180

74. The IEP Team reconvened on February 29, 2024 as a result of the CAP to determine whether compensatory services were necessary to address the delay in convening an IEP meeting from June 2023 to August 2023 to discuss the IEEs received on June 5, 2023 and June 16, 2023. Compensatory services were not offered because the timing of receipt of the IEEs was such that there was a minimal time period during the regular school year 2022-2023 and 2023-2024 which
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did not result in a lack of access to educational opportunities. Additionally, the Student accessed educational opportunities during the summer 2023 when the Student received ESY services to support oral reading fluency, decoding, and encoding.181
75. From 9/16/2022 through 4/28/2023, the Student was excluded from 51% of assignments in Social Studies.182 The LEA’s position is that a student may appear on the report has having been excluded for many reasons, including medical reasons, cross-curricular assignments, nongraded assignments.183 For cross-curricular assignments, whenever there was a social studies writing or reading, the Student would use that as part of writing time and making up those writes.184
76. The Parent in a follow-up email for the 12/9/2022 IEP meeting wrote “the LEA has parent permission to choose to remove the Student from either science or social studies for the remainder of the 2022-2023 school year and in its place either put Special Education or ESY services”.185
77. The LEA offered 10 hours for Social Studies Compensatory Services; the Parent asked for 45 hours and provided the calculation on how she believed the 45 hours to be appropriate at a school board meeting.186
78. The Parent introduced in evidence a written explanation as to why 45 hours of compensatory services for Social Studies are appropriate. A similar break down of hours owed for Writing was introduced by the Parent. 187 However, no testimony was provided by the Parent or an expert witness regarding the basis for the calculation.
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79. The	School Special Education Teacher has dyslexia like the Student.188 He has a

dot on	shoe to remember which is left and which is right. He relates to the kids with+


dyslexia. He understands the emotional part, the frustration of the students with dyslexia.189

80. The	School Special Education Teacher was a member of the IEP Team

beginning August 2022.190

81. In	school, the Student had difficulties in all of the IEP goals, not because

could not do things, but	was going to do it at a slower pace.191

82. The Student was a Tier 3 intervention student.192

83. Different programs used with the Student in the last two years: SPIRE, 6 Minute Solutions as supplemental program, Lindamood-Bell, 193 Wilson Foundations, Reading Street.194 Also Read Live, System 44, and Read 180.195
84. No persuasive evidence was introduced that the Student was fast tracked in System 44. In System 44, it is not possible for a student to know what is in each level and that if a student does well it is not an indication that	has been able to cheat	way through System 44.196
85. In the SPIRE program, a Student cannot get through the levels until a student has mastered one part to the end.197
86. The Expert in Dyslexia Reading and Literacy suggested that the Student use Read 180 because it is a targeted program to address the Student’s orthographic processing need.198
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87. The Parent was told that the Team needed more data points, but she insisted that the Student was only showing progress, not meaningful progress, and that to have meaningful progress, the Student should have at least touched the goal line a couple of times.199
88. 10/6/2022 IEP- Amendment contained several errors.200 Similarly, the 7/27/2023 IEP Amendment, one of the things the Parent noticed was the service minutes going from 300 to 200.
Ms.	contacted the Parent to discuss the changes; she said it was a clerical error and that

she wanted to change it, but the Parent said she wanted to wait to make any changes as a team.201

89. No persuasive evidence was produced that the LEA told its employees who testified at this hearing what to say at the hearing. 202
90. According to the	School Special Education Teacher, the Student made

meaningful progress because looking at the first quarter progress reports all the way to the fourth, the Student made progress across all of the goals from the beginning up until the end.203
91. Looking at the 11/8/2022 Progress Report, Goal 3, the Student made progress scoring 12 out of 12, 11 out of 12, etc. The teacher did not use the word “mastery” because they had more areas to improve: 3 sentence by 3 sentence is not the end of the program, the Student had not mastered the program.204
92. ORF in aimsweb during the 2022-2023 school year was tested three times. Fall was 4, 5 in winter, and then down to a 3. Consistency with the Student is up and down. ADHD, some
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dyslexia, anxiety, there is a lot of things for the Student that on a given day it is not unusual for a teacher to see these differences.205 Benchmarking which is done on grade level did not show progress for the Student.206 The weekly progress monitoring never showed that the Student mastered a goal.207
93. The Parent gave permission to the LEA to take the Student out of the classroom to provide specialized instruction, but never gave permission to exclude the Student from any assignment.208
94. IEP Amendment. Meeting date of 10/2/2022. There are many errors pointed out by the Parent.209

95. The Parent had many concerns regarding the 11/8/2022 progress report prepared by the

School Special Education Teacher. Specifically, the Parent believes that the

Student was getting help by the teacher assistant that was reading the test to	, and that the test

was not accurate because	was getting help from another student.210 211 This was reported to

the Parent by the Student. As a response to the Parent’s concerns, the teacher prepared another draft emphasizing more the negative aspects rather than the positive ones because he could not ascertain whether the Student had indeed received help. However, the revised draft was never finalized because he never heard back from the Parent.212 213

96. The Student reported to the Parent that

was getting help from

table and that the math


was going too fast and so	was relying on other kids to get answers.214
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97. There was a delay in providing service minutes at the beginning of the year.215 The reason is because the first week of school was used by the Special Education Teacher for field testing the accommodations and field testing the goals as well as field testing the teachers that the special education teacher works with. After a Central Office Review, it was determined that the Student was owed 226 minutes of service minutes. The time was made up.216
98. SPIRE requires a minimum of 30 minutes per session. Lindamood-Bell also require a minimum of 30 minutes.217 However, the Student was only provided 20 to 30 minutes only at the beginning, but beginning on October 18, 2022, the Student was only given 15 minute sessions for approximately 6 weeks.218 When asked about it, the teacher explained that the times were
not really controlled by	and that “just went with the time that the Parent was able to bring

the Student and it changes as we went on for different reasons.” The teacher went on to say that even though he did not specifically address this with the Parent, the issue of fidelity came up at one of the IEP meetings. 219
99. The Special Education teacher used various programs: EasyCBM and Aimsweb and 6

Solutions, but he was also using Ed Con Reading Program because	needed to read since the

other two programs have very little reading in it. SPIRE has very little reading, Lindamood-Bell

doesn't. And that would have been -- that would have been the majority of	reading time and

the teacher thought the only way to get better at fluency and vocabulary for	to read. So, he

brought in those reading passages from Ed Con, which taught	how to highlight the answer

and prove	answer as well. And the reason why he used the Ed Con program was because it
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School Special Education Teacher: T-744, 14 and T-745

moves in small increments from 2.0 to 2.3 from 2.3 to 2.5 from 2.5 to 2.7 from 2.7 to 3.0 and when you have a kid that has a 28 DRA, he could specifically pull out that exact -- those exact stories that are between 2.7 and 3 and be good with that because that's the growth, it's the -- it's
small increments at a time and that program does that. So, he could really control that	was


not going to frustrated with it as well as teach to skim your answers. 220

a skill of being able to highlight and learn how

100. Looking at the HMH test, the Student must read completely on	own without any

accommodations. There was progress; from the beginning of the year,	had a 1.6 grade level

and then at the end of the year	scored at 3.8. The Student moved almost 2 years without any

accommodations. Yes, it is low, but	made almost two years of growth.221 Even though

technically 1.6 grade level means that the Student was reading at first and ¾ level, HMH’s book was very challenging. 222

101. The Student understood and learnt the student scored 420 or 430 on the SOL.223

grade curriculum for

grade language arts. The

102. According to the Expert in Dyslexia Remediation, the Psychoeducational Evaluation Report by

Dr.	, shows that the Student’s decoding skills are at the very low range, especially when


they are timed, which is typical of a student with dyslexia; that not yet automatic which is unusual for a	grader. 224

decoding is an emerging skill

103. The program the Expert in Dyslexia Remediation uses the most is Sounds and Syllables, a therapy level intervention, with 5 levels. 225 Although, each step of the lesson is peer-reviewed,
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the program as a whole has not been peer-reiviewed, it has never been published, it is a private program. 226 The program is used in public schools, but not in this school district.227
104. The Expert in Dyslexia Remediation has never worked directly with the Student. 228 However, she has participated in three IEP meetings. Based on the Student’s neuropsychological testing, she believes the Student is in moderate to severe range. She believes that the Student is
presenting to be more severe than	is due to the confusion from all the different reading

programs that	’s been involved with over the past few years.229 Furthermore, she believes that

the programs have not been implemented with fidelity. Specifically, giving 15 minutes when the recommendation of time is 30-45 minutes is a breach of fidelity.230
105. According to the Expert in Dyslexia Remediation, high dosage tutoring or therapy is recommended, which means 4 to 5 days a week, 50 to 60 minutes a day, but no less than 189 minutes per week, using Sounds and Syllables. 231
106. The Parent started therapy using Sounds and Syllables shortly after Dr.	’s report; it has

been for approximately one year now and for which the Parent has paid $5,840.00 for 73 billable sessions. 232 233
107. In determining whether a student has made meaningful progress, the Expert in Dyslexia Remediation is looking for progress, not perfection.234 Sounds and Syllables program uses a diagnostic and prescriptive teaching approach.235
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108. The pre-assessment test dated July 17, 2023 (the Student was a rising 6th grader) at that point, shows that the Student only scored an 86% when matching the letter to sound. The expert would have expected that score to be 100%. 236 Subsequent benchmark shows great improvement to 100%. 237
109. According the Expert in Dyslexia Remediation, none of the different programs used by the LEA are therapy-based remediation programs.238

110. The Assistant Principal at the

Student during the 2021-2022 school year.239

School participated in all IEP meetings for the


111. On July 15, 2022, the Parent stated that the Student had made progress with the programs the teacher was using in the previous school year (2021-2022), 240 and in the Fall 2022, the Parent stated that to the IEP Team that the Student had not regressed over the summer because of ESY.241
112. The	S. Special Education Reading Teacher for the Student has never participated in an IEP

meeting.242 However, she regularly shared information with the Student’s case manager regarding	progress.243
113. The 1/23/2024 (2023-2024 School Year) IEP Amendment contains a reading goal that according


to the

.S. Special Education Reading Teacher

has mastered because the Student is able to


read words that vary in ranges of difficulty including words that are above grade level.244
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114. Even though the goal in the 1/23/2024 IEP Amendment only requires the Student to read


correctly 32 words in a quarter, the required.245

.S. Special Education Reading Teacher goes beyond what is

115. Goals may be repeated from year to year because as a student increases in grade level, the difficulty increases. So while a student may have mastered a goal at a grade level, he may not have mastered it at the current grade level.246 As the words get harder, the goal still applies, and it is also challenging.247 Also, if there is a dip in scores, it does not mean that there is a regression in skills, and it typically means that there has been an increases in difficulty of the materials.248
116. A goal could be repeated and could go on forever because a goal does not necessarily have a grade level in it, enabling a teacher in a subsequent year to be able to increase the difficulty of the words being given under that goal.249
117. One of the issues is that the same word lists have been done numerous times on repeat for the last few years and the Student has memorized them.250
118. The BCBA (Board Certified Behavior Analyst) provided the Student with ESY in the summer of 2023 (18 hours for reading and 11 hours for math) as well as COVID recovery hours (6 hours for math). 251 At the placement test for reading, was at 3.5 and did 3 lessons where was

mastering

lessons.

did the next placement test and moved up a level. In math, after the


placement test the Student worked on number sense for the first unit,	was making progress
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when

was given each unit test,

demonstrated mastery and retention. At the final


placement test, the Student showed mastery and retention of the skills.252

119. The BCBA used the Moving with Math program and Precision Teaching. Precision Teaching allowed the BCBA to see the acceleration rate.253 The Student made progress on the 9’s.254 The programs were used with fidelity because the BCBA followed the teaching protocol. 255
120. The BCBA felt that the Student needed additional ESY in math, so when they reconvened in the following IEP meeting, the Team added more ESY time to continue working on math in addition to the COVID recovery.256
121. The BCBA and the Student worked virtually. The BCBA used a document camera which plugged up to her laptop that would then project for the Student on the screen.257 258 When the Student did the post test	scored 100%.259 The student was able to retain what they worked on from August until February.260 The Parent believes that the BCBA corrected the Student during the posttest, but the BCBA denies that this happened.261
122. Although the BCBA had started with Precision Teaching (which is fluency-based), the Parent asked that the fluency part of math calculation be stopped because it produced anxiety.262 The
Student never expressed	was experiencing anxiety.
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123. The BCBA participated in an IEP meeting in which additional services outside of the summer timeframe were offered.263
124. The BCBA was not concerned that the Student was working on single digit multiplication and single digit addition because of the Student’s disability.264
125. In the 2022-2023 school year, the Student had a calculator as an accommodation; however, during the same school year the calculator was removed. This was because the Team initially

looked at

working memory which was a 97 at the time and

math calculations were in


average range.  Then 2 or 3 weeks later, at a subsequent IEP meeting the Team decided that did not meet the criteria using the worksheet for the calculator. 265 Even without the calculator,
the Student was not deprived of any instructions; the Student had other math aides including the multiplication chart.266 The Procedural Support Coordinator on behalf of the Team attempted to reach staff at VDOE to get clarification regarding the calculator criteria, but was not able to speak to anyone.267 During the same period, the team considered COVID recovery time, one of the reason being that the Student was going to be evaluated for math.268 Also, the Parent wanted to delay any COVID recovery services in math until after the evaluation was complete.269
126. During the May 2023 IEP meeting COVID recovery services were proposed.270

127. During the summer of 2023, dates were accidentally changed on the IEP; this happened after an amendment meeting. The system requires that you change the beginning dates of services for the day of the meeting; there is a button at the top and once that is clicked all dates are changed to
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the date of the meeting, and it finalized that way. She called the Parent and explained the clerical error as soon as she realized the mistake had been made and she also followed up with an email.271
128. A Spring benchmark would be given towards the end of the quarter not to inflate scores rather to allow the Student to have more instruction.272
129. The Student scored 99% on the retake of the test; in the Fall he scored 10%. Although there is a very large gap between the two scores, this does not undermine the fidelity of the retake. The reason is because the Student in the Fall had gone on to the next grade level.273
130. During the 2021-2022 school year, only a portion of the Wilson Foundations reading program was not administered with fidelity274
131. Overall if indeed more than 8 programs from 2021 to the present were used, they cannot all be implemented with fidelity.275
132. The Expert in Psychoeducational Evaluations and Dyslexia Diagnosis’s report and the LEA’s report are consistent with each other.276 This expert gave more tests and so she was able to find more about the reading issues. 277 Specifically, she scored the Student both related to grade norms and age norms. Although she is a believer in grade norms, because the Student had been
retained in	grade, she felt it was important to also show age norms to show that the


discrepancy is actually quite significant considering that

is almost

years old.278
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133. The Expert in Psychoeducational Evaluations and Dyslexia Diagnosis279 testing showed that the

Student was not able to read as many words as	same age peers because of lack of

automaticity.280 281Also, the Gray Oral Reading Test revealed that the Student’s ability to

pronounce, read the word with inflection, with rhythm was very labored, which affected overall fluency. While the accuracy was in the average range, the rate was so and the fluency was slow. The Student was able to read familiar words well, but as soon as he got to passages that had more difficult and unfamiliar words, it was quite labored and in turn lacked comprehension. 282 The expert gave the Student a diagnosis of dyslexia and dysgraphia and a
math disability (dyscalculia).283 The Expert recommends an Ortho-Gillingham structured literacy

program, that would be done one-on-one, ideally 4 to 5 times a week for at least 45 minutes by someone who is certified in the methodology, systematically and with fidelity.284 The Expert recommends Sounds and Syllables, some forms of the Wilson reading program, and some forms of the Barton program.285 As far as Sounds and Syllables, even knowing that it is not scientifically research-based peer reviewed, the Expert would still recommend it.286
134. Difference between accommodations and remediation: accommodations are modifications that are not fixing or remediating, resolve or treat the issue; it is to create an environment where the child is better able to access the curriculum. Remediation treats the underlying issue.287 In general, one like the Student could take 1-3 years to remediate.288
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135. Reading is one of the biggest predictors of life-long success in terms of both educational attainment and feeling secure and confident in who you are in today’s world of the written word.289
136. The Administrative Coordinator of Assistive Technology is an expert in Assistive Technology and Accessible Instructional Materials.290 The expert in Assistive Technology is familiar with the Student, he attended an IEP meting and trained the Student and the Parent in how to use the Student’s assistive technology in the 2022-2023 school year.291
137. Learning Ally partners with AIM-Virginia and AIM-Virginia provides the account to Learning Ally. If there is an issue with the account AIM Virginia would need to fix the problem not the LEA.292
138. There is no password for students to access AIM Virginia. An AIM Virginia account is intended only division employees, not for students or parents.293 Prior to the CAP, it was under Library Services, then as a result of the CAP, it came under the Office of Special Education.294 In order to access Learning Ally, students either use an application on an android or an IOS devise, or through a web browser.295
139. AIM Virginia is supported through a grant from George Mason.296

140. The Student had access through	assistive technology to accessible instructional materials.297

had a certified account since 9/14/2021.
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141. A student does not need to have assistive technology evaluation to gain access to assistive technology.
142. When the Expert in Assistive Technology and AIM contacted AIM Virginia to see how the Student had accessed the 2022-2023 materials, AIM Virginia stated that their records clear on August 1 and therefore could not provide that information.298
143. Although the Student did not have access to Learning Ally,	had access to other accessible

instructional materials.299 Learning Ally only provides audio books. Accessible Instructional

Materials is more than just books, it is how the Student has access to worksheets, how

completes assignments, how	accesses things in the curriculum. Read Aloud accommodations

through	classroom, access to other audio formats. Many of the LEA’s textbooks are already

accessible and can be accessed through accessible formats. The Student has access to audio books through a program called Epic Books. Canvas is another way to have access to instructional materials online. 300 The Student had Voice Stream Reader (now E-Scan) where the

Student could take a picture of a document and hit read aloud. Reader. 301

had access to Voice Stream

144. In an email between the Expert in Assistive Technology and AIM and AIM-VA’s helpdesk, the helpdesk stated that “a teacher never controlled this account and that the Student was never
directed in	reading.” However, the Expert in Assistive Technology and AIM testified that in

that email the helpdesk had a partial view, in that “AIM Virginia, in their mind, is [how] everybody gets all the resources from AIM Virginia. We don't always have to use AIM Virginia
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to access resources. So if teachers are able to access accessible instructional materials in other ways, they would have not necessarily need to go through AIM Virginia.302
145. The Parent was a catalyst for access to AIM Virginia coming under Special Education.303

146. The Administrator Coordinator in Special Education serves as the Head of Psychological Services. She is an Expert in Testing Assessments and Learning Profiles.304 She has never met the Student, she has never assessed the Student. However, she has participated in an IEP meeting for the limited purpose of addressing the Parent’s question about the use of standard scores compared to the IEE use of the standard scores and descriptive ranges. 305 The Student was diagnosed with Dyslexia using the ICD-10 diagnostic code system. The Student meets the criteria for orthographic dyslexia.
147. There is a difference between phonological, orthographic, and the rapid naming types of dyslexia. Phonological processing refers to the sound structure component of language. Rapid automatic naming is fluency in automatic retrieval. Orthographic processing are the visual components of reading, visualization either in print or visualization in the mind. The Student’s dyslexia is of the orthographic and rapid naming types. 306
148. The Student does not have classically a problem with phonological testing deficits, rather more with reading comprehension. The orthographic processing dyslexia can impact the Student’s spelling, because spelling has a visual component to it and this is very difficult for individuals with orthographic processing deficits because different letters make different sounds based on where they are in the word. There is a correlation between spelling and comprehension, because
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a student has to put a lot of cognitive resources and energy into decoding the words to be able to get through the reading and this is going to impact comprehension negatively. 307
149. At the	School in 2023, the evaluation included the Kaufman Test of the

Educational Achievement 3rd Edition and two sub tests that lead into the orthographic processing composite. 308 The Student scored a 78 which is far below what she would expect. The Expert has noted that in the Student learning profile anytime you attach fluency or timed component to the assessment he does not do as well. This is demonstrated in the Letter Naming Facility where the Student got a 98 which is a solid average score, not timed.309 On the other hand, word recognition fluency is times and the Student did not perform well.310 Dr.	’s report is consistent with this. Because the Student has ADHD, even if medicated, the variability in benchmark testing can be explained by the ADHD, because it affects stamina, sustained attention, distractibility, ability to inhibit impulses, that can vary day-to-day.311 Hyperactivity can take a lot of different forms, not only motor hyperactivity, it can be cognitive impulsivity, and teachers may not notice it.312
150. Some tests do not use the same descriptive ranges and this can be confusing if we administer tests within the same report because you might be reporting one score as average, but the same score on another assessment might be referred to as low average.313 Dr.	’s report and the LEA’s report are different in the descriptive ranges used. The scores were different, the descriptors used would make them appear to be reflecting different levels of ability such as



[bookmark: _bookmark306]307 Testimony of the Expert in Testing Assessment and Learning Profile: T-1705
[bookmark: _bookmark307]308 Testimony of the Expert in Testing Assessment and Learning Profile: T-1708 and Exhibit SD-31
[bookmark: _bookmark308][bookmark: _bookmark309][bookmark: _bookmark310][bookmark: _bookmark311][bookmark: _bookmark312]309 Testimony of the Expert in Testing Assessment and Learning Profile: T-1712, 3-7 310 Testimony of the Expert in Testing Assessment and Learning Profile: T-1712, 6-7 311 Testimony of the Expert in Testing Assessment and Learning Profile: T-1714, 5-12 312 Testimony of the Expert in Testing Assessment and Learning Profile: T-1714, 14-22 313 Testimony of the Expert in Testing Assessment and Learning Profile: T-1717, 16-22

average versus low average.314 The Expert believes that the difference between age norm and grade norm is not concerning because it is a minor difference.315
151. Best practice is to only assess an area of concern, because if a student is tested enough deficits will be found.316
152. Anxiety was an area of concern. The scales for assessing emotional disturbance were administered to the teachers, and the MASC (Multi-Dimensional Anxiety Scale for Children) was administered to the Parent.317 318 The teachers scores did not fall in range that was indicative of emotional disability.319
153. The Administrative Coordinator	English Language Arts K through 5 is also one

of the two required dyslexia advisors for the LEA. She is also an Expert in Dyslexia Reading and Literacy.320 She has never met the Student, she has never taught the Student; she never set in an IEP meeting for the Student. She has heard the Student read out loud in a recording through System 44.
154. The Expert in Dyslexia Reading and Literacy stated in a dissertation she wrote focused on kindergarten, 1st and 2nd grade students, that there was an increased risk factor for early reading difficulties from the spring of 2019 to the spring of 2021, and this is alarming increase was due in part to the COVID-19; she also stated in her dissertation, that the COVID-19 reading gap is not closing. However, when asked specifically if this applied to the Student, she was not able to answer without studying	specific records from back then.321


[bookmark: _bookmark313]314 Testimony of the Expert in Testing Assessment and Learning Profile: T-1725, 14-20
[bookmark: _bookmark314]315 Testimony of the Expert in Testing Assessment and Learning Profile: T-1730
[bookmark: _bookmark315][bookmark: _bookmark316][bookmark: _bookmark317]316 Testimony of the Expert in Testing Assessment and Learning Profile: T-1732, 6-13 317 Testimony of the Expert in Testing Assessment and Learning Profile: T-1738, 13-19 318 Exhibit SD-31-14
[bookmark: _bookmark318]319 Testimony of the Expert in Testing Assessment and Learning Profile: T-1740, 14
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[bookmark: _bookmark320]321 Testimony of Expert in Dyslexia Reading and Literacy: T- 1874 through T-1876

155. The July 23, 2023 IEP goals for reading are written in a way to address the Student’s orthographic processing deficits. 322
156. The 2021-2022 IEP was reasonably calculated to enable the Student to receive educational benefits through goals that are “appropriately ambitious” in light of the Student’s unique circumstances, thus providing FAPE.
157. The 2022-2023 IEP Amendments were reasonably calculated to enable the Student to receive educational benefits through goals that are “appropriately ambitious” in light of the Student’s unique circumstances, thus providing FAPE.
158. The 8/17/2023 IEP was reasonably calculated to enable the Student to receive educational benefits through goals that are “appropriately ambitious” in light of the Student’s unique circumstances, thus providing FAPE.
159. The 2/29/2024 IEP Amendment is reasonably calculated to enable the Student to receive educational benefits through goals that are “appropriately ambitious” in light of the Student’s unique circumstances, thus providing FAPE.
160. The Expert in Testing Assessment and Learning Profile was a credible witness

161. The	School Special Education Teacher was a credible witness

162. The Assistant Director Student Support Programs and Development was a credible witness

163. The Coordinator of Procedural Support was a credible witness

164. The Expert in Dyslexia Reading and Literacy was a credible witness

165. The	.S. Special Education Reading Teacher was a credible witness

166. The Assistant Principal at the	School was a credible witness

167. Expert in Psychoeducational Evaluations and Dyslexia Diagnosis was a credible witness



[bookmark: _bookmark321]322 Exhibit SD-7; Testimony of Expert in Dyslexia Reading and Literacy: T-1823-1825

168. The Procedural Support Coordinator was a credible witness

169. The Expert in Assistive Technology and AIM was a credible witness


[bookmark: CONCLUSIONS_OF_LAW_AND_DISCUSSION]CONCLUSIONS OF LAW AND DISCUSSION
Based upon the above Findings of Fact, the arguments of counsel and advocate, as well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. LEA is the prevailing party in issues: 2, 5, 7, 8, 9, 10, 15, 16, 17, 18, 20, 21, 25, 26, 27, 28,29,

and 30:

2. The Parent is the prevailing party in issues: 4, 11, 12, 13, and 14.



[bookmark: Burden_of_Proof]Burden of Proof
In this administrative due process proceeding initiated by the Petitioner, the burden of proof and burden of persuasion is on the Petitioner. Schaffer, ex rel. Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). The standard of proof shall be met by a preponderance of the evidence, pursuant to 8VAC20-
81.O.13. See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (Hearing Officer’s factual conclusions supported by the preponderance of the record evidence.)


[bookmark: Analysis]Analysis
In this proceeding, all issues raised claim a denial of a Free Appropriate Public Education (FAPE). In Virginia, a FAPE must be available to all students with disabilities between the age of 2 and 21, inclusive. In Board of Education of Hendrick Hudson Central School District v. Rowley, 458
U.S. 176, 553 IDELR 656 (1982), the United States Supreme Court established a two-part test to determine whether FAPE has been afforded to a student. First, this Hearing Officer must determine whether the State, inclusive of the IEP team and school district, complies with the procedures outlined in the IDEA relating to the development of the IEP. Second this Hearing Officer must determine whether

the resulting IEP is reasonably calculated to enable the student to receive educational benefits. Id. at 206-207. Attempting to define the term “appropriate,” the Court in Rowley, stated that a FAPE is satisfied when the State provides personalized instruction with sufficient support services so that the student can benefit educationally from that instruction. Subsequently, in Endrew F. v. Douglas County School District RE-1, 137 S. Ct. 988, 69 IDELR 174 (2017), the Court ruled that the student’s program must be “appropriately ambitious” in light of his/her unique circumstances, and that School Districts must be able to offer a “cogent and responsive” explanation for their decision that shows the IEP is reasonably calculated to enable the student to make progress in light of his/her circumstances. Id.
Issue 2.	Whether the LEA denied the Student a FAPE when in the IEP it failed to address the Student’s lack of meaningful progress in reading and writing, deficit in math, lack of mastering any goals.

Issue 7.	Whether the LEA denied the Student a FAPE when it failed to develop an IEP that addressed the Student’s lack of meaningful progress in reading, writing, and math, including foundational and functional deficits.

Issue 8.	Whether the LEA denied the Student a FAPE when in the Student’s IEP it included goals from previous year as they had yet to be mastered.

Issue 26. 	Whether the LEA denied the Student a FAPE when in 5 ½ years the Student only mastered one goal.


For ease of analysis, Issues 2, 7, and 26 are being considered simultaneously because they share the core details of the allegations against the LEA.
The Parent did not meet the burden of proof and persuasion to show that the LEA denied the Student a FAPE. The Parent argues that in the 2021-2022, 2022-2023, and 2023-2024 school years, the Student did not make meaningful progress. The Parent does not dispute the fact that progress occurred, rather that such progress was not meaningful.
There is not a statutory definition of what constitute meaningful progress. Case law provides guidance. In C.S. v. Yorktown Central Sch. Dist., 72 IDELR 7 (S.D.N.Y. 2018) the Parent sought tuition

reimbursement for a unilateral placement, in part, because the student, the parent argued, failed to make progress, and because the LEA offered a virtually identical IEP two years in a row. The Court stated that although the standardized scores showed that the student performed below grade level, other evaluative data showed that the student made appropriate progress. The parent took issue with the student’s lack of independent mastery of the annual goals listed in the IEP. However, the Court noted that whether the student “achieved the goals set forth in the IEP is not the controlling issue; rather, it is the progress toward achieving them.” Despite the fact that the student did not achieve all of the goals, the Court further noted that the student nonetheless made progress in the goals, many times with no additional support from the classroom teacher.
Similarly, in this case, the evidence shows that the Student made meaningful progress towards achieving the yearly goals. The progress reports speak for themselves. For the 2021-2022 school year, the Student made progress, going from emerging skills to sufficient progress:
· In the 2/7/2022 Progress Report, although the Student did not master any of the stated goals, there was steady progress: for example in reading, the Student progressed in Goal 1 from a DRA of 16 to 20.1.

· In the 4/14/2022 Progress Report, the Student went from a DRA 20.2 to DRA 24.3. Also in Goal 2, the Student showed progress towards the use of 9/12 structure words with 80% accuracy, when used 5/8 structure words with 80% accuracy. In math, the Student made sufficient progress compared to the previous progress report, testing at	grade level, but independently, and able to explain the strategies, scoring 86%.

· The 6/14/2022 Progress Report shows that the Student achieved “Sufficient Progress” level in 5 out of 5 goals, in reading and math. The Student did not master any goals. However, the Student continued to make progress: for example in reading the Student’s DRA went up to 24, and in math, the Student was able to complete grade level math assignments with little assistance at 75-80% given 1-2 opportunities.

Similarly. In the 2022-2023 school year the progress reports show appropriate progress:
· The 11/8/2022 Progress Report shows that the Student achieved “Sufficient Progress” in 6 out of 7 goals.  Although the Student did not master any goals,	continued to make progress, scoring between 60% to 100% using the SPIRE program and the FRY’s First 500 Word List. Another example is the Student’s progress using the Lindamood-Bell Visualizing and Verbalizing Program, where the Student scored from 65% to 100%. Similarly in math, the teacher commented “End-of-

Unit Math Tests for Addition and Subtraction and Multiplication and Division is starting to show is carrying over learning from the regular math class, specifically when it is math calculation problems.” The Student passed both End-of-Unit Tests. For Goal 7, using the C.U.B.E.S method,
the Student scored 9/17 on the first half of the word problem packet […] currently at	and grade simple version level. Although the Student made insufficient progress in Written Language, the goal progress statement describes the progress made with the use of assistive technology: the Student was able to write 3 individual paragraphs that kept with the overall subject […] the first 2 paragraphs for editing, spelling and punctuation were excellent.”

· The 2/7/2023 Progress Report shows that that the Student made progress, continuing to score between 60% and 100% using the SPIRE program, and increasing the DRA from 30 to 34 at 77 words per minute with accuracy rate of 99% Using the EDCON Reading Comprehension Series for Goal 4, the Student made sufficient progress as each paragraph’s accuracy is 80% or higher.

· The 4/17/2023 Progress Report shows that the Student mastered one goal. The Assistant Director’s opinion is that although the Student did not master other goals, the Student was on an upward trajectory, and made sufficient progress. For Goal 1, the Student’s DRA went to a 38, using SPIRE, and scored between 50% and 100%, and between 95% and 100% using the FRY First 500 Word List. For Written Language, the teacher wrote that “the Student continues to work toward this goal by completing	grade level writing assignments” and a very detailed description of
progress followed. For Math goals, the Student was able to score between 78% and 93%, and using CUBES between 78% and 90%

· The 10/18/2023 Progress Report for ESY shows that although the Student did not master any goals, the Student made significant progress with an initial placement at 3.5 and ending at 4.5 level.

· The 11/13/2023 Progress report shows that the Student did not master any goals. This is the Student’s first year in	school. The Student made progress on all reading goals, being able to decode words with an average of at least 80%, encoding words with 80% accuracy, demonstrating understanding of definition of new words at 80% accuracy, reading on a	grade level for fluency with an average of 84 correct words per minute. In math, the Student had more challenges and only achieved “emerging skills” level in reasoning strategies and modeling, single step word problems, and solving multi-step word problems; the Student was making sufficient progress is defining the key vocabulary to create equation to solve multi-step word problems, and in identifying the appropriate operation to solve multi-step word problems. In the remaining goals	only achieved “emerging skills” level, however the Overall Summary by the teacher paints a positive picture of the Student’s progress: in reading, for example, the Student has increased the Lexile score by 50 points since the start of the year.

· The 2/7/2024 Progress Report shows that although the Student did not master any goals, like in all prior reports, the Student continued to make progress. For example, for Goal 1: the Student was able to decode words with an average of 80%. For Goal 2, the Student was able to encode single syllable words with 74% accuracy, but only 30% accuracy for multi-syllabic words (hence the “emerging skills” level), Goal 3 the Student averaged 84.7% and progressed to 86% across vocabulary activities; for Goal 4	started at	grade level of fluency with an average of 84 correct words per minute and progressed to 95 correct words per minute; for Goal 5	started at 64% accuracy

and progressed to 79% accuracy; for Goal 6 and 7 the Student continued to struggle remaining at the emerging skill level; for Goal 8, the Student made sufficient progress in that the Student was able to compare fractions, decimals and percentages with 82% accuracy, and interpret graphs, charts, and tables with 75% accuracy; for Goal 9 the Student made progress by demonstrating understanding of math concepts with 78% accuracy, understanding of addition with 100% accuracy, subtraction with 71% accuracy, and multiplication with 79% accuracy.


Testimony by the Assistant Director Student Support in Programs and Development, and the

School Special Education Teacher were persuasive in explaining that while it is true that the Student did not master goals, the Student made sufficient progress towards them. The
School Special Education Teacher explained that at times he did not use the word “mastery” because overall there were more areas to improve. In one example he explained “3 sentence by 3 sentence is not the end of the program and the Student had not mastered the program.” The BCBA who taught the Student ESY during the summer of 2023 as well as COVID recovery hours for math,
stated the Student moved up a level, and that when	worked on Number Sense the Student was

making progress when given each unit test, demonstrating mastery and retention. The BCBA further testified that through Precision Teacher, she was able to see the acceleration rate. She further testified that the programs she used (Moving with Math and Precision Teaching) were used with fidelity because she followed the teaching protocol for each program.
Similarly, the	.S. Special Education Reading Teacher stated that goals may be repeated from year

to year because as a student advances in grade level, the difficulty also increases. She testified that “as

the words get harder, the goal still applies, and it is challenging for the student.” The	.S. Special

Education Teacher testified that in the 3rd quarter of the 2023-2024 school year, the Student mastered the reading goal. The teacher chooses words for the Student from the Wilson reading program, which is a researched-based evidence-based program. She testified that in the 2023-2024 school year, the

Student continued to make progress in spelling (encoding), although at a slower pace because this is one

of	weaknesses. The progress in decoding has been faster.

The Parent argued that the Student regressed at times. However, the	S. Special Education Reading

Teacher explained that if there is a dip in scores, it does not mean that there is a regression in skills. She went on to say that “this normally means that there has been in increase in difficulty of materials.” She also testified that a goal could be repeated and could go on forever because a goal does not necessarily have to be tied to a specific grade, and this allows an educator to increase the difficulty of the assignment given to reach that goal.
One of the arguments made by the Parent is that she believes that the progress reports are based on incorrect data. Specifically, she argued that the Student got answers either by the teachers or by other students, essentially cheating. This is not credible. The Parent herself in her testimony or through the
Advocate, in the course of the hearing, made reference to audio recordings in which the

School Special Education Teacher admitted of providing the answers to the Student. However, no audio recordings were introduced, despite this Hearing Officer advising that audio recordings could be cued to specific statements or parts of conversations. No admissions of sort were elicited by the Advocate from
any of the teachers. Conversely, the	School Special Education Teacher testified that for

example in the SPIRE program a student could not get through the levels until each level is mastered to

the end. The	School Special Education Teacher confirmed that the Parent expressed

concern that the Student was getting help from other students at the table or from the classroom aide, however, he was not able to find out if this was indeed the case. The BCBA also denied correcting the Student during the post test, and no evidence was introduced to the contrary.
When the BCBA was asked if she was concerned that the Student was working on single digit multiplication (the Student mastered the 9’s) and single digit addition, she stated that she was not

because of the Student’s disability. The BCBA’s testimony is an example as to why the IEPs, consented and partially consented to by the Parent meet the standard set forth in Endrew F. v. Douglas County School District RE-1, 137, S.Ct. 988, 69 IDELR (U.S. Mar. 22, 2017). The educators who testified in this hearing all provided a cogent and responsive explanation regarding the goals and methodologies used to reach those goals which have proven to be reasonably calculated to enable the Student to make progress appropriate in light of his circumstances. The Court stated that a student may not have the ability to achieve at grade level, but the IEP for that child should be “appropriately ambitious in light of his circumstances. […] The goals may differ, but every child should have the chance to meet challenging objectives.” The fact that the Student was not able to master entirely the goals is evidence in itself that the goals have been challenging for the Student, based on the Student’s specific disabilities and circumstances. Although there is not a bright line rule of what is “appropriate” in the definition of FAPE, in Endrew F. the Court noted that the absence of a rule should not be taken as an invitation to courts to supplant the role of school authorities, to whose expertise and professional judgment deference should be paid. The IDEA “cannot and does not promise “any particular [educational] outcome.”323 The Expert in Dyslexia Remediation testified that in determining whether a student has made meaningful progress, one would look for progress, not perfection.
The Parent also argues that the LEA failed to assess the Student in AIMSweb correctly. The Parent argues that AIMsweb was not used in the way that it is recommended for Tier 3 intervention students. The Parent testified that she familiarized herself with Aimsweb by reading its manual and by calling Aimsweb support. One of the things she learnt is that Aimsweb has a pop up that tells you whether you should keep going or you should stop the intervention. The Parent points to the fact that never received that data as an indication that AIMsweb data is not correct or reliable. She also learnt that Aimsweb data


[bookmark: _bookmark322]323 Id. at 998

is supposed to have a vertical line showing changes in intervention which however are not present in the Student’s data. I do not find that this information, as related by the Parent, is probative of lack of reliability of the data. The Parent read the manual, but she is not an expert, she never took a course in reading interventions and never took a course on how to use or implement AIMSweb.
The Parent argued that benchmarking in AimsWeb should be done essentially with no exception in Fall, Winter, and Spring because using AIMsweb is recommended in this school district. Because in the 2022-2023 school year the Student was not benchmarked in the Winter (except for oral reading fluency) and because there is no Winter benchmarking for math and because there is no benchmarking at all for written expression, the Parent’s argument is that this can only mean that the Student’s progress was not benchmarked correctly. However, the Procedural Support Coordinator in the Office of Special Education who helped with progress monitoring testified that benchmarking through AIMsweb is typically done three times a year only if an educator determines it is needed three times a year. Progress monitoring is done through short assessments, usually 1-3 minutes, and they are given weekly to students whom the teacher would determine require that more intensive look at particular skills. They may not be at grade level, but at their instructional level.  She explained that benchmarking is done at the beginning of the school year to have a gauge of a student’s assessment levels against national norms, but as an educator you can skip the other benchmarks based on how the student has made progress through tests and quizzes. Also, a student could be benchmarked but not progress monitored if the student scored in the average range. She went on to say that as an educator, you cannot just use one assessment to determine if a student needs to be progress monitored because a student can test differently any day of the week. The Procedural Support Coordinator finds that Aimsweb is most useful in oral reading fluency, silent reading fluency, and number sense fluency.

In the school year 2023-2024, the Student’s oral reading fluency showed meaningful progress, going from a baseline of 74 correct words per minute to 108. The Student’s teachers used different programs and strategies and measures because one program is not going to do it all. For example the Student used

SPIRE for

decoding and encoding, but that does not cover a lot of comprehension, so

used


Visualizing and Verbalizing for comprehension.

The Parent also disputes the validity of the data in AIMsweb because she believes that one of the

Student’s tests was reset for the sole purpose of inflating the Student’s score and to hide	deficits.

The Parent argues that the student scored 99% accuracy after the test was reset compared to a lower score before and after. The Student’s oral reading fluency in Spring 2023 was in the 4th percentile. This is a significant area of weakness for the Student. However, the Assistant Director Student Support in Programs and Development testified that one of the reasons why the Student’s oral reading fluency is
low is because, listening to the recordings of	reading, the Student puts a lot of “uhs” in and at the

end of every word. She further testified that as students get older, they do not read aloud as frequently. For this reason, it is important to monitor whether the oral reading fluency affects comprehension. The Student continued making progress in comprehension: in the school year 2023-2024, the Student’s reading comprehension scores in Aimsweb was 44 in the Fall and progressed to 73 in the Winter.
The Parent introduced in evidence an internal email dated May 2023, in which the Procedural Support Coordinator asked for the silent reading fluency test to be reset because the Student had scored in the 64th percentile in the previous test and then scored in the 4th percentile. After the silent reading fluency test was reset, the Student scored in the 99th percentile. The Parent points to the fact that the test being reset was not discussed in the IEP meetings as an indication that the LEA was attempting to mask a deficit and deceive the Parent. I do not find this credible. The Procedural Support Coordinator did not quite remember the email and explained that the probably she asked for the test to be reset

because of the discrepancy with the prior score, and she wanted to reassess for validity purposes, which is not unusual when the scores are so different.
For the reasons stated above, the LEA is the prevailing party on these issues and no relief can be granted to the Parent.


Issue 4.	Whether the LEA denied the Student a FAPE when it failed to implement the reading interventions utilized with fidelity.


Issue 11.	Whether the LEA denied the Student a FAPE when it failed to implement the reading interventions utilized with fidelity.

For ease of analysis, Issues 4 and 11 are being considered simultaneously because they share the core details of the allegations against the LEA for the school years 2021-2022 and 2021-2023.
In school year 2021-2022, the Student was taught using six reading programs: Wilson Foundations, Read Live, SPIRE, Reading Street, 6 Minute Solutions, and Lindamood-Bell. In the 2022- 2023, the LEA used SPIRE and 6 Minute Solutions.
The Parent argues that the LEA did not implement the reading interventions with fidelity. The Parent introduced an email which reads in part “school team thinks she wants Wilson Reading, which
had in the past, but was not implemented with fidelity (said after parent left the meeting.)” When the Procedural Support Coordinator was asked about the email, she testified that only a portion of the Wilson Foundations reading program was not administered with fidelity, but that the Student had other programs. The Parent, in her written closing argument, points to the testimony of the Procedural Support Coordinator who was asked whether it is possible to implement more than 8 programs with fidelity from 2021 to the present, and she answer that it was not possible. However, opposing counsel objected to the question because it was not clear if the Advocate was asking whether 8 programs utilized all at once

could be implemented with fidelity. Therefore that particular statement by the Procedural Support Coordinator should not be relied up by this Hearing Officer.
There was evidence introduced by the Parent that the	School Special Education

Teacher did not administer certain programs, at times, according to the recommended protocols of the program. Specifically, for approximately 6 weeks, the Student received interventions of 15 minutes each with the SPIRE program which instead recommends a minimum of 30-45 minutes. When asked about it,
the teacher explained that the times were not really controlled by	and that “just went with the time

that the Parent was able to bring the Student and it changed as we went on for different reasons.” The teacher went on to say that even though he did not specifically address this with the Parent, the issue of fidelity came up at one of the IEP meetings.
Although the evidence shows that at times a program or a portion of a program may not have been implemented always with fidelity, overall the Student has been able to make progress, meaningful progress. Could the Student have achieved more? Possibly, but no evidence was introduced to prove it, other than the testimony by the Expert in Dyslexia Remediation who opined that giving 15 minutes when the recommendation of time is 30-45 minutes is a breach of fidelity. She also testified that in her
opinion the Student is presenting to be more severe than	is due to the confusion from all the

different reading programs that	has been involved with over the past few years. The progress

reports show that there was meaningful progress in the 2021-2022 and 2022-2023 school years. Interestingly, if the Parent were so concerned about the number of programs being used simultaneously, it is not clear why she has decided to introduce yet another program (Sounds and Syllables), privately for the Student.
With this said, the Parent was able to show that for brief periods the SPIRE program was not administered using the recommended protocols. Therefore, it is prudent to further assess the Student.

For the reasons stated above, this Hearing Officer hereby orders an IEE to further assess the Student as further detailed in the Order.


Issue 5.	Whether the LEA denied the Student a FAPE when it failed to offer or provide COVID recovery services for the loss of services during the COVID shutdown.


The Parent did not meet her burden of proof and persuasion to show that the Student was in need of COVID recovery services in the 2021-2022 school year. The Parent argues that she should have been informed of the possibility of in person learning during the pandemic, and she also argues that the LEA should have proactively offered to investigate sooner if the Student had been negatively impacted by COVID. It is not credible that the Parent, as involved as she has shown to be in the Student’s education, was not aware that in person learning was available for some students; more importantly the Parent did not show that the Student would have qualified for in person learning. While the Expert in Dyslexia Reading and Literacy testified that in a dissertation she wrote, focused on kindergarten, 1st and 2nd grade students (the Student was in 3rd and	grade during the pandemic, therefore the dissertation would not be exactly on point), there was an increased risk factor for early reading difficulties from the spring of 2019 to the spring of 2021, and this is alarming increase was due in part to the COVID-19, the risk alone is not sufficient to show that the Student was indeed in need of COVID recovery services. On the other hand, the Assistant Director Student Support in Programs and Development testified that given that the Student was making progress (see all progress reports discussed above), it did not appear at that time that the Student had been negatively impacted by the pandemic. COVID recovery services were provided at a later time. The Student was referred for an updated educational assessment in the area of math by the IEP Team on 10/6/2022. The purpose was to determine if the Student’s skills have been impacted by the COVID-19 pandemic. In the same meeting the Team agreed to add additional math

instruction due to the intensity and time that

required in

goal area. Then in the 12/9/2022 IEP


meeting, the team did not refuse COVID recovery services. Rather the Team updated the math goals,

with additional time for math from	special educator in a small group setting, and agreed to wait to

determine if, after additional data, the Student needed COVID recovery services. In the May 25, 2023, IEP meeting, the Team proposed that the Student qualified for COVID recovery due to deficits in early foundational skills missed during COVID. The Student was to receive additional support with number sense for 60 minutes per week for 6 weeks (mutually agreed, virtually). COVID recovery services were delivered by the BCBA during the summer of 2023.
For the above stated reasons the LEA is the prevailing party on this issue and no relief can be granted to the Parent.


Issue 9.	Whether the LEA denied the Student a FAPE when it refused to accommodate the Student’s unique needs and unique learning profile related to ADHD.


The Parent did not meet her burden of proof and persuasion on this issue. The Parent argues that the LEA did not change the schedule for the Student’s services to the morning in order to alleviate the issue of the Student’s medication wearing off in the afternoon. The testimony was minimal: the Parent testified that she asked the LEA to change the schedule for the Student’s special education pull out. It was from 2:00 to 3:20 pm, and the Student’s ADHD medication starts to wear off at 1:30 pm, but she testified that the LEA responded that it could not change the staff schedule. The only other mention of timing of services for the Student was in the Prior Notice signed on March 8, 2023 where it is stated that it “was discussed that the LEA school staff determine their daily schedule and what time services are provided. The Student will receive all services required by the IEP.” This evidence is insufficient to

prove that 1) it was possible to accommodate the Parent’s request, and 2) that the LEA arbitrarily refused to do so.
For the reasons stated above the LEA is the prevailing party on this issue and not relief can be granted to the Parent.


Issue 10.	Whether the LEA denied the Student a FAPE when it failed to ensure implementation of the Student’s IEP as written.


The Parent did not meet her burden of proof and persuasion on this issue. The Parent in her post-

hearing brief, argues that the Student told her that during the 2021-2022 SOLs	never received read

aloud as an accommodation; the Student said that the teachers were on the computer the whole time and that he got through it by “reading a couple of words and then skipped some paragraphs and picked the answer”. This testimony however was not corroborated by any other evidence. The Parent testified that
she wrote an email about it to the Assistant Principal at the	school. However, when the

Assistant Principal testified, no questions were asked of her about this incident.

Because of the paucity of the evidence, the LEA is the prevailing party on this issue and not relief can be granted to the Parent.


Issue 12.	Whether the LEA denied the Student a FAPE when it unilaterally excluded/exempted the Student from the	grade curriculum.

Issue 13.	Whether the LEA owes the Student compensatory services from a private provider and/or private placement due to the denial of FAPE that occurred when the LEA unilaterally excluded/exempted the Student from social studies curriculum.

Issue 14.	Whether the LEA denied the Student a FAPE when it failed to provide agreed upon IEP Services Minutes.

For ease of analysis, Issues 12, 13, and 14 are being considered simultaneously because they share the core details of the allegations against the LEA.
In regards to issue 13, the evidence is quite clear that the Student was pulled out from Social

Studies in order to receive services minutes. Both the	School Special Education Teacher

and the Assistant Director Student Support in Programs and Development testified that the Student received service minutes during the time that the Student should have been in the general classroom with non-disabled peers.
This issue was the subject of a State Complaint filed by the Parent on July 5, 2023. By Letter of Findings dated August 29, 2023, the LEA was found in non-compliance with this issue. The LEA was to
promptly convene an IEP meeting to discuss compensatory services for Social Studies (	grade

curriculum) with accompanying Prior Written Notice. A Corrective Action Closure letter was issued on October 4, 2023. Even though the CAP was closed, the IEP Team has not managed to agree on the actual number of hours of compensatory services that are owed to the Student. The Parties have agreed in one of their stipulations that the “Letters of Findings speak for themselves,” and the August 29, 2023 was one of those included in the stipulations. In the Letter of Findings, the Compliance Specialist found that there was a denial of FAPE, therefore, based on their stipulation, the Parties did not have to prove or disprove this finding. This Hearing Officer’s analysis can go directly to the issue of compensatory services.
In Reid v. District of Columbia, 401 F.3d 516, 43 IDELR (D.C. Cir. 2005), the Court stated that compensatory education is a “replacement of educational services the child should have received in the first place.” Compensatory services are not damages, they are an equitable remedy within the authority of this Hearing Officer. There are two approaches this Hearing Officer can use in calculating the award: quantitative or qualitative. In a quantitative approach, the length of time of the compensatory education

award would equal the amount of time the Student was denied FAPE (in this case the amount of time the Student was excluded from Social Studies); in a qualitative approach, the analysis would focus more on the amount of compensatory services that are reasonably calculated to provide educational benefits that likely would have accrued (the same approach used in Reid). In this case, because the Parties stipulated to the August 29, 2023, Letter of Findings, not much evidence was introduced by either Party at the hearing. The Parent introduced documentary evidence that includes a mathematical calculation regarding the amount of hours she believes should be awarded to the Student. The Parent is proposing a quantitative approach.324
The LEA argued that the Parent never provided an explanation for the amount of hours requested. The Parent testified instead that she had provided her explanation and calculation several times, including in a School Board meeting. I find the Parent’s testimony credible in this regard. This Hearing Officer asked the Parties to discuss once again the Parent’s calculations, and only at that point the LEA took the time to review with the Parent her calculations. I find the LEA’s action unreasonable: the LEA should have taken the time to learn the Parent’s rationale much sooner. Also, while the Parent introduced in evidence a written explanations/calculations on how compensatory services should be calculated, the LEA did not introduce any documentary evidence on how the LEA had come up with the 10 hours of compensatory services offered to the Parent as a result of the CAP. However, in her quantitative approach, the Parent’s calculations are not based on a straight forward hour-for-hour missed. The Parent adds an element that would require the opinion of an expert. Specifically, the Parent calculated that using a figure of 160 school days for instruction, the Student would spend on average 3.7 days on each lesson. There was no evidence from an expert (not even from the Parent) on the accuracy


[bookmark: _bookmark323]324 It is also noted that while the Fourth Circuit has not expressly determined what standard applies (quantitative versus qualitative) in calculating an award of compensatory services, in at least one decision, namely Hogan v. Fairfax Cty. Sch. Bd, 645 F. Supp. 2d 554, 53 IDELR, the Court applied the quantitative approach.

of this factor. Then, for ease of mathematical calculation, Parent reduced the 3.7 days to 2.75. Again, there is no way for a trier of fact to figure out if this is correct (not from a strictly mathematical standpoint, but in rationale). She then multiplied the missed lessons (22) times 2.75. This means that the Student would need 60 days to complete the lessons with the class. Given that each class is approximately 45 minutes, which equals 2700 minutes, the result would be 45 hours. While it is easy to follow the Parent’s math, it is not easy to understand the basis for her rationale in the amount of time that it would take a student to go over lessons. I believe that testimony should have been provided by an expert or by the Parent at bare minimum to understand the basis of the Parent’s calculations. It is to be noted also that the Parent is asking for a private provider and there was no evidence to show that a private provider would take the same amount of time. For example, it would not be an unreasonable argument that the amount of time that the Student would take with a private tutor could be considerably less, given that a private tutor would narrowly tailor and focus on one-on-one instruction.
The Parent is asking that the Student receive these compensatory services through a private provider at public expense. The Parent did not show that the LEA cannot provide or make available compensatory services minutes. On the other hand, the record shows that the LEA has already successfully provided compensatory services for COVID related services.
In regards to issue 12, there has been very little testimony by the Parent or elicited from the witnesses. Documentary evidence was introduced by the Parent that shows a calculation very similar to the one introduced for Issue 13. However, unlike the prior issue that would allow this Hearing Officer to rely on a Letter of Findings, the very limited testimony provided is not sufficient to determine if there was a denial of FAPE.
In regards to issue 14, the testimony offered is also minimal. Documentary evidence was introduced that the Student, after a COR review, was awarded 10.5 hours in reading and 1.6 hours in

writing, and that 3.77 hours are still owed. Also, the	School Special Education Teacher

confirmed that that service minutes are owed and that the Student was being pulled from class to make up the service minutes, but this was the extent of the testimony.
For this reason, this Hearing Officer hereby orders that an IEE is be conducted as further detailed in the Order to assess the Student’s deficits to aid the IEP team in determining the amount of compensatory services owed to the Student for Issues 12, 13, and 14.


Issue 15. 	Whether the LEA denied the Student a FAPE when it failed to provide access to Accessible Instructional Materials (AIM), other than the AIM-VA password, as written in IEP.


Issue 16.	Whether the LEA owes the Student compensatory services from a private provider and/or private placement due to the denial of FAPE that occurred when the LEA failed to provide Accessible Instructional Materials (AIM), as determined by VDOE.


For ease of analysis, Issues 15 and 16 are being considered simultaneously because they share the core details of the allegations against the LEA.
The Parent did not meet the burden of proof and persuasion on these issues.

Issue 15 was in part the subject of a State Complaint in which the Parent alleged that for the first five months of the 2022-2023 school year, the Student did not have a password that worked for AIM-

VA, rendering

unable to access materials essential for

learning and educational program. By


Letter of Findings dated September 14, 2023, the LEA was found in non-compliance on this issue. A CAP was ordered which required, in summary, the LEA to develop a communication protocol to address issues with accessibility to the AIM-VA portal, and the LEA complied as evidenced by the Corrective Action Closure letter dated November 16, 2023. The Letter of Findings did not address the issue of compensatory services that might be necessary to remediate the delay of providing access to Accessible

Instructional Materials (AIM) through AIM-VA. The Parent, however, did not introduce any evidence that the Student did not benefit from the ability of accessing other programs. The Parties stipulated that this Letter of Finding “speaks for itself,” therefore my analysis can turn to the question of whether the Student had access to Accessible Instructional Materials other than through AIM-VA and if not, whether compensatory services are owed to the Student.
The Expert in Assistive Technology and AIM testified that Accessible Instructional Materials are

more than just books. It is how the Student has access to worksheets, how	completes assignments,

how	accesses things in the curriculum. The Student had Read Aloud accommodations through

classroom and access to other audio formats. He further testified that many of the LEA’s textbooks are already accessible and can be accessed through accessible formats. The Student had access to audio books through a program called Epic Books. Canvas is another way to have access to instructional materials online. The Expert in Assistive Technology and AIM testified that the Student had Voice Stream Reader (now E-Scan) where the Student could take a picture of a document and have the
document read aloud to	, and that the Student also had access to Voice Stream Reader. The Parent

argues, in her post-hearing brief, that these programs and apps are not the same as AIM-VA in that AIM-VA is a specific program in the state of Virginia that provides accessible instructional materials (that must meet NIMAS guidelines) to students with print disabilities. AIM- VA focuses on offering accessible formats of instructional materials to ensure that students with print disabilities have equitable access to the curriculum. AT supports provided by the LEA are a combination of assistive technologies, apps, and educational platforms available to all students without the need of an IEP. To prove that the Student was denied FAPE, denied access to the curriculum, and should therefore receive compensatory services, the Parent points to an email between the Expert in Assistive Technology and AIM and AIM- VA’s helpdesk which states that “a teacher never controlled this account and that the Student was never

directed in	reading.” However, the Expert in Assistive Technology and AIM testified that in that

email the helpdesk had a partial view, in that “AIM Virginia, in their mind, is [how] everybody gets all the resources from AIM Virginia. We don't always have to use AIM Virginia to access resources. So if teachers are able to access accessible instructional materials in other ways, they would have not necessarily need to go through AIM Virginia.” I find this expert’s opinion credible.
For the reasons stated above, in the light of the multiple alternative sources and programs available to the Student to access Accessible Instructional Materials other than AIM-VA, I find that the LEA is the prevailing party on this issue and that no relief can be granted to the Parent.


Issue 17.	Whether the LEA denied the Student a FAPE when it failed to adhere to state and federal required timelines from October 22, 2022 to December 3, 2022.


Issue 18.	Whether the LEA owes the Student compensatory services from a private provider and/or private placement due to the denial of FAPE that occurred when the LEA failed to adhere to state and federal required timelines from December 4, 2022 to December 4, 2023.


For ease of analysis, Issues 17 and 18 are being considered simultaneously because they share the core details of the allegations against the LEA.
The Parent failed to meet the burden of proof and persuasion on these issues. In the post-hearing brief, the Parent points to the February 2, 2024 Letter of Findings as the basis for these issues.325 The Parties stipulated that this Letter of Findings, like the others introduced as evidence in this proceeding, “speak for themselves.” The VDOE found the LEA to be in noncompliance for failure to adhere to state and federal timelines. Specifically, the Parent brought the State Complaint because;


[bookmark: _bookmark324]325 The Parent referenced Parent’s Exhibit 48-285. I believe that it is a typographical error on her part. Parent exhibit 48 was not introduce and does not contain page 285. Exhibit SD-48-285 appears to be the correct exhibit containing the complaint referenced in the Parent’s brief.

· The LEA sent the draft IEP 1 day prior to the convened IEP meeting, which included changes from prior draft; the Parent received the IEP notice after the actual IEP meeting had taken place; the LEA failed to send a “follow-up draft IEP email” until 18 days later; and that the LEA sent the final IEP 49 days after the IEP meeting;
· The LEA convened an IEP meeting 56 days after the Parent submitted a request for a psychoeducational IEE;
· The Parent emailed a FERPA request on December 26, 2022, but the LEA only completed the request on February 9, 2023.


The Assistant Director Programs and Development testified that the IEP Team reconvened on shortly after the issuance of a CAP to determine whether compensatory services were necessary to address the delay in convening an IEP meeting to discuss the IEEs received on June 5, 2023 and June 16, 2023. Compensatory services were not offered because the timing of receipt of the IEEs was such that there was a minimal time period during the regular school year 2022-2023 and 2023-2024 which did not result in a lack of access to educational opportunities. The Assistant Director Programs and Development also testified that the team further reasoned that the Student accessed educational opportunities during the summer 2023 through ESY services to support oral reading fluency, decoding, and encoding. The testimony of the Assistants Director Programs and Development is credible. The Team has been properly convened and has a whole has decided that compensatory services were not appropriate providing a “cogent and responsive” explanation for their decision.
The other two violations appear to be strictly procedural in nature. While substantive violations of the IDEA may give rise to a claim for compensatory relief, as stated by the Court in Maine Sch.
Admin. Dist. No. 35 v. Mr. R., 321 F.3d 9, 19 (1st Cir. 2003), “compensatory education is not an

appropriate remedy for a purely procedural violation of the IDEA.”

For the above reasons, the LEA is the prevailing party on these issues and not relief can be granted to the Parent.

Issue 20.	Whether the LEA denied the Student a FAPE when it changed information in the IEP after IEP meeting, without parent knowledge or consent, and then asked for signature.

Issue 29.	Whether the LEA denied the Student a FAPE when it changed information in the IEP after IEP meeting, without parent knowledge or consent, and then asked for signature


For ease of analysis, Issues 20 and 29 are being considered simultaneously because they share the core details of the allegations against the LEA.
The Parent did not meet her burden of proof and persuasion that the clerical errors, albeit numerous, resulted in a denial of FAPE. The Parent is very involved in the Student’s education. She participates regularly in IEP meetings and is in direct contact with the Student’s teachers and with Central Office Staff. The Parent testified to the numerous errors included in IEPs and IEPs’ Amendments. An example is when the Procedural Support Coordinator sent a draft IEP to the Parent which contained a clerical error. Specifically, the service minutes grid showed incorrect hours. The Procedural Support Coordinator called the Parent as soon as she discovered the error in Virginia IEP. Another example is the 9/13/2023 IEP meeting, in which the Expert in Dyslexia Remediation was in attendance, although the IEP did not reflect her presence. Although, the Parent has been able to point to several clerical errors, I do not find them to be intentional. The Parent has not introduced any credible evidence that the LEA was attempting to deceive the Parent.
For the reasons stated above, the LEA is the prevailing party on this issue and no relief can be granted to the Parent.


Issue 21.	Whether the LEA denied the Student a FAPE when it failed to accurately assess the Student’s progress or mastery in Math.

The Parent failed to meet the burden of proof and persuasion on this issue. The Parent argues that the June 2023 Progress Report in Math is incorrect. She bases her argument on the testimony of the Expert in Psychoeducational Evaluations and Dyslexia Diagnosis and her report in which she reported that the Student scored in the extremely low range. The June 2023 report in Math showed “sufficient progress”. The report included very detailed information regarding the grade level benchmarks.
Specifically for Goal 6, the Student had the following scores:

· #1 single step grade level addition and subtraction problems with whole numbers 33/39 problems @85% accuracy;
· #2 single step grade level addition and subtraction problems with mixed numbers 10/12 problems @83% accuracy
· #3 multi step grade level multiplication and division problems with whole numbers and proper fractions 8/11 problems @72% accuracy
· #4 multi step grade level multiplication and division problems with decimals 11/13 problems @85% accuracy
Similarly for Goal 7:
· #1 single step grade level addition and subtraction problems with whole numbers 33/39 problems @85% accuracy;
· #2 single step grade level addition and subtraction problems with mixed numbers 10/12 problems @83% accuracy
Using math reasoning strategies and modeling, the Student is able to identify key vocabulary and identify the appropriate operation to create an equation to solve multi-step word problems.
· #3 multi step grade level multiplication and division problems with whole numbers and proper fractions 8/11 problems @72% accuracy
· #4 multi step grade level multiplication and division problems with decimals 11/13 problems @85% accuracy


The Parent did not introduce any evidence that these scores were the fruit of error or cheating on the part of the Student. While the report of the Expert in Psychoeducational Evaluations and Dyslexia Diagnosis is difficult to reconcile with the Student’s very good performance just a few days later, this does not equate to the Parent having met the burden of proof and persuasion to prevail on this issue.
For the above stated reasons, the LEA is the prevailing party on this issue and no relief can be granted to the Parent.

Issue 25. Whether the LEA denied the Student a FAPE when it failed to develop an IEP that addressed the Student’s lack of meaningful progress in reading, writing, and math, including foundational and functional deficits

Issue 27.     Whether the LEA denied the Student a FAPE when it failed to implement the IEP as written.

Issue 28.	Whether the LEA denied the Student a FAPE when it failed to implement the reading interventions utilized with fidelity or changing/updating them based on the Student’s unique needs and lack of foundational knowledge.


For ease of analysis, Issues 25, 27, and 28 are being considered simultaneously because they share the core details of the allegations against the LEA.
The Parent did not meet the burden of proof and persuasion on this issue. The Parent argues that

although things are better in	School, there are still needs that are not being met. As an

example, the Parent argues that the Student is being fast tracked through System 44. However, when the Expert in Dyslexia Reading and Literacy was asked about System 44, she testified that it is not possible
for a student to know what is in each level, and that if a student does well it is not an indication that

has been able to cheat	way through System 44. The Parent argues that the Student being switched

from System 44 to Read 180 is another indication that the LEA is using too many programs. The Expert in Dyslexia Reading and Literacy testified that she suggested that the Student use Read 180 because it is a targeted program to address the Student’s orthographic processing need, similar to System 44, and that both programs function in a similar way. There was not testimony elicited to show that switching from one program to the other would negatively impact the Student.
The	.S. Special Education Teacher testified that although she has never participated in an IEP

meeting for the Student, she regularly shares information with the Student’s case manager regarding progress. She also testified that the 1/23/2024 IEP Amendment contains a reading goal that the Student has mastered because the Student was able to read words that vary in ranges of difficulty including

words that are above grade level. The	. Special Education Teacher explained she goes beyond what is

required and that the Student reads correctly more than the required 32 words per quarter using words chosen from the Wilson reading program, which is a researched-based evidence-based program. She further testified that in the 3rd quarter of the 2023-2024 school year, the Student continued to make
progress in spelling (encoding), although at a slower pace because this is one of	weaknesses while

the progress in decoding has been faster.

When asked about the IEP goals, the	.S. Special Education Teacher testified that goals may be

repeated from year to year because as a student increases in grade level, the difficulty increases. So while a student may have mastered a goal at a grade level, he may not have mastered it at the current grade level. As the words get harder, the goal still applies, and it is also challenging. Also, if there is a dip in scores, it does not mean that there is a regression in skills, and it typically means that there has been an increases in difficulty of the materials. A goal could be repeated and could go on forever because a goal does not necessarily have a grade level in it, enabling a teacher in a subsequent year to be able to increase the difficulty of the words being given under that goal.
Overall, the Parent argues that the Student has been making progress mainly (if not only) because the Student has been using for approximately one year the Sounds and Syllables program, for which the Parent is seeking reimbursement. The Parent has introduced evidence that she has paid
$5,840.00 for 73 billable sessions. This is the program recommended by the Expert in Dyslexia Remediation. It is a therapy level intervention, with 5 levels. However, although, each step of the lesson is peer-reviewed, the program as a whole has not been peer-reviewed, it has never been published, it is a private program. While the Parent has chosen to afford this additional tool to the Student, the Parent has not met her burden of proof and persuasion that the Student has been denied a FAPE. On the other hand, the LEA has shown that the IEPs and IEPs Amendments (consented to and partially consented to) are

reasonably calculated to enable the student to receive educational benefits326 through goals that are “appropriately ambitious” in light of the Student’s unique circumstances, under Endrew F.. Therefore, the Parent should not be reimbursed for the money paid to this private provider.
For the above stated reasons, the LEA is the prevailing party on this issue and no relief can be granted to the Parent.


Issue 30.	Whether the LEA denied the Student a FAPE when it failed to treat the Student’s parent as an essential attendee at the various meetings.


The Parent did not meet the burden of proof and persuasion that the LEA failed to treat the Parent as an essential attendee at the various meetings in the 2023-2024 school year. While the Parent did not introduce any substantial evidence pertaining to participation to IEP meetings in the 2023-2024 school year, the evidence overall does not support this allegation not even for the 2022-2021 and 2022- 2023 school years. The Parent did not introduce any substantive evidence, documentary or testimonial, that she was not treated as an essential attendee at the various meetings related to the Student. The amount of emails, notes, corrections, and meetings in which the Parent participated is direct evidence to the contrary. The Parent herself testified that she is very involved in the IEP meetings and follow ups. The Parent corrected multiple errors and provided guidance to the LEA regarding the correct codes to list the accommodations per VDOE’s guidance. The Parent testified that although she was a participant she felt she was not being heard by the LEA, so much that she hired an attorney who was present in the May 25, 2023 IEP meeting. The attorney was there to make sure that the Parent’s concerns were being heard, and her input considered. Also, the evidence shows that Parent was in direct contact with the

[bookmark: _bookmark325]326 It is also to be noted that while the Parent is seeking private placement in the Siena School, even if the Parent had prevailed, such relief could not have been granted as no evidence was introduced regarding this school, other than a general statement by the Parent that she had researched the school and that she believed it to be a good fit for the Student and that it is an accredited school (T:1185 and T: 1186).

Assistant Director Programs and Developments, and sent her concerns to her; The Assistant Director Programs and Developments testified that she went back and listened to all of recordings of the meetings from the previous IEPs. Another example is the testimony from the Assistant Director who recalled as one of the many instances in which she wrote an email to the Parent, with a draft of the IEP to make sure the draft included the Parent’s concerns, the Parent’s proposals, and tried to capture the discussions of the IEP Team.
The IEP meetings relating to the Student have been frustrating at times. In discussing IEP meetings for the 2023-2024, the Parent related an incident where one of the LEA staff used foul language at the end of a meeting, not realizing that the Parent was still nearby and could hear. This was noted on the IEP by the Parent. Counsel for the LEA argued in her post-hearing brief that while this administrative coordinator’s language was completely inappropriate, it demonstrates the frustration that
LEA staff members experience as a result of interactions with Mrs.	, when she continuously

belittles them and falsely accusing them of cheating all while not understanding the methods and strategies used by trained educators.
Parents play a key role in the IEP development process: 34 C.F.R. §300.321(a)(1) and 8VAC20- 81-110(C)(1)(a) list the parent(s) as the number one member(s) of the IEP Team. A parent is able to paint a fuller picture of the child for the team, providing information of how the child functions at home not only at an academic level, but also on an emotional level. It allows the other participants to better understand the strengths and weaknesses of the student. It is not sufficient that the parent to speak, the team must actually consider the Parent’s input. In Deal v. Hamilton County Bd. of Educ., 392 F.3d 840, 42 IDELR 109 (6th Cir. 2004) the Court found a denial of FAPE because the school district pre-decided the student’s program and services without considering the student’s needs. The goal is for the team’s voice to speak in unison, by achieving consensus. While the Parent in this case may be dissatisfied with

the IEPs and various IEP Amendments, the IDEA's encouragement of parental participation does not require the District to bend to every parental demand, only that the District give due consideration to the parents' requests in developing an IEP that meets an eligible student's educational needs. Ms. S. ex rel.
G. v. Vashon Island Sch. Dist.,337 F.3d 1115, 1132 (9th Cir.2003) (school district under no obligation to grant parent “veto” over any individual IEP provision.)
For the reasons stated above, I find that the LEA is the prevailing party on this issue and no relief can be granted to the Parent.

[bookmark: ORDER]ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that:

1. A Psychoeducational IEE is ordered to be completed at public expense forthwith.

2. The Parties are ordered to take such reasonable action as is necessary to effectuate such Psychoeducational IEE forthwith including cooperation, signing releases, completion of forms, etc.

3. This Psychoeducational IEE shall review all categories allowed by IDEA as well as make recommendations regarding placement, compensatory services and all other services available to this Child under IDEA.

4. Any Party's unreasonable failure to effectuate the creation of such Psychoeducational IEE may be deemed a lack of cooperation inconsistent with IDEA.

5. At all times, the Parents may choose private Psychoeducational IEE providers (or any professional) to evaluate the Child at the Parent's expense with the limitation that time is of the essence and at the expense of the Parent; in addition, such incurred expense may be raised at a future IDEA Due Process hearing for reimbursement per Regulations. Failure of any Party to cooperate with any private Psychoeducational IEE evaluators may be deemed lack of cooperation inconsistent with IDEA goals.

6. The IEP Team is ordered to meet timely to deliberate all matters related to any IDEA goals including the Student's current educational level, the cumulative file, the results of the Psychoeducational IEE, any potential private Psychoeducational IEE, and related matters.

7. Failure of any Party to participate reasonably in subsequent IEP meetings in good faith may be reviewed, by a subsequent Due Process request (by a Parent or LEA) as lack of cooperation inconsistent with IDEA goals.

SO ORDERED.


DATED: April 24, 2024





HEARING OFFICER
Tiziana Ventimiglia, Esq
4084 University Drive, Suite 100
Fairfax, Virginia 22030
(703)591-3100
tventimiglia@hartsoemorgan.com
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