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	This matter originated with the Parent filing a Due Process Complaint on or about December 9, 2023 alleging forty-two procedural violations and sixteen substantive violations without alleging any facts relating to the allegations.  Upon the objection to the sufficiency of the pleading by the LEA, the Parent was directed to address this deficiency in her pleading and subsequently filed a “Student/Parents’ response to School Board’s Motion of insufficiency wherein she again failed to allege facts supporting her allegations.  It is significant, however, that with this filing, she included copies of four previous dismissals of due process complaints that were dismissed for insufficiency. 
	
	On January 7, 2024, the Parent’s complaint was dismissed, without prejudice. The Parent’s request for recusal based upon my decision was denied. The matter continued to hearing upon the LEA request for implementation of a proposed IEP.  A hearing was held on February 14 and 15, 2024.

BACKGROUND

	The Student is a XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX with intellectual disabilities and autism, conditions that manifest as significant academic, communication, and behavioral deficits.  Over the past six years, the Student has attended five schools in or through the LEA.  However, for the last four years, the Student has been receiving in home virtual education.  The Parent’s reason for removal from the various schools centered mainly around various injuries the Student received while attending those schools.  It is the Parent’s belief that due to the lack of communicative skills of the Student, more injuries are probable should XX attend a school.  

ISSUE

	The issue to be determined is whether the LEA December 12, 2023 proposed IEP provides the Student with FAPE.

FINDINGS OF FACT

	The Student has been receiving at home virtual instruction for approximately the last four years. The reasons contributing to the decision to provide virtual instruction included the Parent’s concerns over the Student’s safety while at private schools, COVID in-school closings, a doctors’ recommendation for virtual instruction and the Parent’s refusal to return to in school learning. 

	The COVID virtual program ended in April, 2022 and the doctor’s restriction has also ended.  Since the removal of these impediments to in-school instruction, the LEA has conducted numerous IEP meetings with the Parent proposing transition to in-school instruction.  The Parent has consistently withheld consent. 

	The Parent and her advocate refused to attend the December 12, 2023, IEP meeting.  However, her opposition to transition to in-school instruction due to safety concerns was well known to the LEA.  During the hearing, the Parent expressed her desire that culturally relevant, evidence based speed language therapy; music therapy; parent counseling and education; and assistive technology be provided.  To the extent not already included within the proposed IEP, the Parent’s claims are precluded.  Board of Educ. of Montgomery Cnty. v. Brett Y, 155 F.3d 557 *11 (4th Cir. 1998)

	No evidence was presented to indicate the Student had ever been injured at the proposed private schools.  Testimony was presented to show sufficient number of staff would be available to provide for the safety of the student at either of the proposed schools.  In addition video for monitoring students would also be available.  Concern that the Student would not be safe at these proposed schools is unfounded.

	It is the Hearing Officer’s impression that the Parent might be short sighted in her desire to have her XXXX remain at home and be taught virtually.  She and her XXXX will someday most certainly be separated and it is the job of the LEA to assist in preparing the Student for that eventuality. 

	The proposed IEP, Ex. 65, includes component parts such as:

· A transition plan to post-secondary school life.
· Goals in the areas of reading, written language, mathematics, social skills, organization, employment, daily living skills, communication, and language.
· Accommodations, such as an augmentative communication device, visual aids, use of a reinforcement schedule, and use of a text-to-speech program on a Chromebook.
· Full-time special education services, including all instruction in a special education setting, speech/language therapy, transition services and assistive technology consultations.

	The LEA witness testified that both proposed schools have registered behavior technicians and board certified behavior analysts (“BCBAs”) on staff.  They offer classes that contain a small number of students and a large number of staff.  Both schools have transition specialists on site that work directly with students and job coaches, and who go with students to job placements and internships. Both schools would offer the student opportunities for frequent outings into the community.  Both schools specialize in providing educational programs to students with significant disabilities.  Both schools offer speech therapy, occupational therapy, and physical therapy.  See: Day 1 Trans. 124:2-127:21

CONCLUSIONS OF LAW

	Based upon the above findings of fact, the arguments of the parties, as well as this Hearing Officer’s own legal research, the conclusions of law of this Hearing Officer are that the December 12, 2023 proposed IEP is appropriate and will meet the Student’s educational, social, behavioral, and communication needs; private day placement at XXXXXXXXX School and/or XXXXXXXXXXXXXXXXX would be an appropriate school setting within which to implement that IEP;  and continuation in a virtual home program is neither appropriate nor the least restrictive environment for the Student. 

ORDER

	Based upon the above findings of facts and conclusions of law, it is hereby ordered that the LEA effect the Student’s placement at either XXXXXXXXXX or XXXXXXXXXXXXXXXXXX school and conclude the current stay-put virtual program without further delay.

Dated this 4th day of March, 2024


							
							Richard M. Alvey, Hearing Officer

NOTICE OF RIGHT TO APPEAL

	This decision is final and binding unless either party appeals in a federal district court within 90 days of this decision, or in a state circuit court within 180 calendar days of the date of this decision.


