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FINDING OF FACT AND CONCLUSICHN OF LAW
This matctcer came for hearing cn— 2002, in the
County of _ Virginia, before Brian K. Miller,

duly appecinted Hearing officer.

Appearances:

Studentc

Esguire

Director

Assistant Principal

The due process hearing was requested on —

student, as a result of iisagreement with-‘s
placement in the Special Education Program ir._
"County.

111}

The issues to be resolved concern the appropriatenas

of the Individual Education Program (IEP) propesed by the

—Schools for the school year 2001-2002

I



for — previgusly diagnosed as an
americnally disturbed student. ‘ . . having noted -

gbjections to the IEP

it

nd challenging the appropriateness of
the _nlacerr.e:;@has filed an appeal.

_. procesding witlout counsel, dafined tne
issues fram-;erspeccive to be the following:

1. Child improperly labesled and subsequencly
improperly placed

24 encal anguish caused by improper placement

1. (hild was discriminaced against

Upon recesipt of this assignment, telephone calls wers

placed to the and the School Board's counsel

resulting in the hearing being set Ear_ 2002 at
$:30 a.m. During this ccnversatiorb—advisad that

did fnipe feel needed an attorney Lo repressnl -

In a subsegquent telephcne c:mversationgj ’
advised had an appointment with an attorney put refused
ro disclose who the person was. Attempts Co arrangs a pre-
hearing conference weres unsuccessful and a telephons

conference call was schaduled for _ 2002 at 3:00

p.m. This attempted conference call was also unsuccesstul

as the parent did not respond. Boch parties were informed
by a letter dated _2*:»02 rhat the hearing was still

scheduled for - 2002 and it would be heard on that

dac=.

At the hearing@the School Board presentad 56 axhibits,

— submitced no

311 of which were admitted.

rt



exhibits. The School Board callsd the following witnesses:

of Special Education. _ called che

FINDING OF TACT

Based upon all ths evidence presentad
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Officer makes ths following findings of fact:
1. The notice requirements have been met by
Public Schools
Z. —was born on —55:1
ragidas with. and a sister. .parents naver

married. [ nas been eligible to receive special education

services since- the date of initial

eligibility. -was placed in the ED program at the
beginning of the 1999-2000 school year. -'.-:as evaluaced
o1l

— clinic. The evaluation was conductad because

was using a degree of voluntary mutism Lo Erustrate,
thwart, punish, and control adults, particularly at school.
- was so oppositicnal and passively defiant that expulsion
had been suggested. -wr}uld refuse to respond, refuse to
do -w::r]-:, ar refuse co comply with simple directions suci
as go to the classrcom or to sit down. -was diagnosed as
#*sdjustment disorder with mixed disturbance of emotions and
conduct " and *individual outpatient psychotherapy is clearl:

and strongly indicated." It was also recommended that the



should alsg receive re

Lt
EF
It

L}
Lip
3

s}

H
in

i

[§i}

=

1

411

1

b

o

H
=
=
T
W
1

witnass. It was very apparent that relations between

depression and :nul::;nc- dcuffs and punishing-

inappropriatcely - ma+n,a_ned—':~_ad done well at

_ Scheool but -._—.I:tlt“d-ﬁ and prograss
s

have complately deteriorated at _

Middle

4. Iacknowl edged that

had besn hospitalized at _
was taking Welbucin, an anti-depressant. While at -
was trsatad by - -wr.r:- told j
that ,-:a:::ed- in mainstream classes, ther
nothing wrong with -:-xcem: -
pants. _‘dic‘. not submit any written reports
detailing -f'_:"'{i gs and recommendations to the
B - ools nor did ___'s.ubmi: any reports
during nearing. :]-:Rﬂﬂ'#lﬁdgEd that _
was receiving therapy at — Clinie but
they stopped going; -is not seeing Dr. -; -
had seen -wi- e but stopped going because -'i'i

not like nd did not want to go back. Once —

During preqentabicr@

for fiwve days and

D
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makes u;--mind that -:i-:aas not want to do something,
afuses, and if- axplains why to : ] goes

.“:ur:-an-:l;.—is not arctending echool, -

completad a per-od of suspension for an incident in che

bathroom at school and- ig now eligible to return but -‘
refuses to rsturn. J -'CJ.O-'JSI*_"‘ agres with

the decision, - has applied to enrcﬂl__n a

Chriscian School and in the meantime is going along with

N - icion.
—:es:ified after l completed
- cestimony. — is a very attractive }’D‘,..n'il‘-

wHo was w=ll drassed in the latest fashions.

W

appearance in the conference room and during- cestimoiy
- demeanor, facial expressions and body language indicated

outright defiance. --'n:'.E sullen and surly and-

displayed an attitude of contempt Lo all those present with
he possible exception GE_, who made no effort to
- During-testimony- spoke in a

exceedingly low tone of voice which was nearly impossible to

T
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hear. -was requestad to speak louder on numerous

cccasions buc-mad.e little or no effort to comply.

— e e O
ussed [} ozacement ac [NNNE:-< descrived in

great detail the bathroom incident which lead to

suspension, - £
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1t -jidn': belong in a Spscial Ed




cotre out and go £ class. -was threatened witch arr

i

sk,
he office and awarded
punishment w:"_r,"zz--:ansidar-:—d Loo severs. — denie
ca'-_'_.ing- home bound teacher names, claimed that -
didn't get to eat lunch on three cccasions and stated it
wasn't all- fault tha':-cli:l:‘: finish the maks up

work. When askad fdo you think you should fail che

£

c;r*:ada",- rasponded, ¥no because they suspendsd me. '
DUring cross -E}:Elmir'latiﬁﬂ- admitted having problems
with another student, that .was written up for being in a

fight, admitted cursing in class, threatening other Stucents

if they thr-&acen-and denied that ouldn't ds-
work in class. -der-.ied that -didr‘.‘t do - home bound

ha teacher should have turnsd it in and
Et‘.aEEd- nevalr called the Ceacher namss oOr gave-
troubla. In— apiniong- current problems are
related to -JLacemen': in Special EQ4. -::T_a.imed 27
don't belong thers" and this justifies -refusal to obey
inscructions to go to class. -explained #1 have the
authority to decide where I go" and *I have the right to
decide not to go there." -15 aware-suspensicn is
concluded but -'.-:Dn': go back to school if it means going
back to Special EBEd, it is -decision to say :Lf-

back to school. _ also admitted being inveolved in a

ummer while wisiting in - which raquired
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having problems at the end of last year. -1::.-::1 been
labeled as Emoticnally Disabled by the Eligibility Committes
an — While in :h-—e-grade - WAS
placed in a Foonsulto* status but -damﬁns:ratad arobleams

with mainstream classe
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would not comply, -j'.;sl: wouldn't do it. This refusal

behavior began in the -grade,

when - e -grade thay again ':.riad-

out in Consult and in mainstream with the understanding 1t

"I'

I'h
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it did not go well they would put . in #Social Skills."

i

n Septemb Wre used to do work and follow directions so
-was refarred to Social Skills. At the end of the first
grading period -was failing everything, there had

bhe=n office referrals for disrespech LO teachers and
refusals and very disruptive behavior. _ who
had besn qualified as an expert witness stated that in
opinion Emoticnally Disabled designation was cOrrectl.

fal -.'JEE not able to lesarn be.wause-is not able

interact and is withdrawn and moody. noted that
-.«TaS more communicative today during -te-:tl'n-:mf
n . ever is in school and commented Hwe got more coday

than wa ever get in school.”

puring —'5 problems the school tried different
oproaches to resolve them. They tried -r or the

irstc suspension of 3 days, it was done in school 1ir
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_5 offica. For the second suspension which was

scause -ii-ﬂ not want to go home as -waa having

problems wit'-.".-: ind was tnreacening to ruan away.

-achol.‘:-l work was sent to - ar - sub dus to a schogl
syscem mistake not all of the work was sent over. e

was given an opportunity Lo make up the missed work DUC they
only got 3 pieces of work back. -missed 3 weeks of

chool; 2 weeks while at _:md 1 week while at
— they recaived no make up work Whl.l':-

was at

schogl reguesting L:nar_bn allowed to racurn to -

regular classes with the explanat:l-:m-woulu like to start

things over with a better arecitude. This reguest was
addressed at an IEP meeting c:n_ 2001 and -was
placed back 1in regular classes. This new placement was not
successful because -rafuaad ro do the work and-
pehavier worsesnad. _ discussed -'5
progress witl. = .and rold ! _j was failing,

king the statement that-wsuld fail for the
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on _ 2002 a Functional Behavior Assessment
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to follow directions, failure to acc2pL cricicism,



of school rules and aggrassive behavior. Ths committes

" = ;
_was present at this meeting, -partif‘:'pated

and signsd the forms indicating.:@ns#-ﬂr. The self

ent =

contained program was never implemented as - stopped

going to school. _- was notified by letter dated
=902 of the attendance problem and brouglhit

— pack to school. A plan was made Lo traﬂsitiﬂﬂ-

to do mors testing and ease- back into the mainstrea

I pelieved that ED Self Contain was necessary

because of benavior whi Ch-GESCIled as “totally

destruccive. '
Ancother incident occurred when —loc}ced -
in a bathroom stall and refused to come Qut. geveral

personnel tried to get — o unlock the door and come
gut. Becauss -n:clntinued ro refuse to leave the stall
area the School Resource officer was placed in 2 position of
physically removing and charging with Disorderly
conduct. This charge was referred to the _
Juvenile and Domestic Relations District Court and —
was suspended from school for 10 days for refusing to follow
dirsctions of two administrabors and the School Resourcs
officer. -Jas scheduled to return €O _.._
School on_EDGZ after completion of the 10 day

suspension but ‘yas never returned.

:_ axpressed the opinion that —

neaded a therapsutic placement and testified that - had



discussed the IDP Program with JC“ _r anoz
during an IEP mesting. The IDP Program was designed for

i
T
8]

udents who nsad a more intensive program, it has a small
teacher o scudsant ratic, a lot of 1:1 and a number of

students have besn success

ful.

7. _ Director of Special Ecucation, was
qualified as an esxpert witnass and testified that had
discussed the IDP program with :-ar-.r:l suggested
go look at the program and facilitcies but stated

was not intervested in ar_y_prcugram and will not
send -':-ar:i{. _des:ribeci IDP as an

intermediate day program which is intemnsively staffed.
Thers are 5 students or less in each class. The philoscphy
is to help students with severe emotional problems back into
the mainstream and it is another cption before considering a
privats setting. The IDP students do transition back to
regular schools, :- further testified that had
talked with _'5 teachers and reviewed the records and
recommended the self contained program at —
Middle School as the appropriate placement before
considering IDP.
On cross examination, I went on to state that
_ is ‘a disabled child, that -‘nas been properly
identified and grouping -wit‘n other ED students is the
correct placement. _:-Ezror;gly disagreed with these

opinions and again restated #¥you have ruined my child, "

(4]

ublic Schools educators conducted an
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continues to be eligible in the Special Educaticon Program in

is able to perform on grade level but significant behaviors
impede - accass, - behavior was described as extreme
withdrawal and conduct problems, significant anxiety,
depression, aggression, internalizing pain and hurting
amotionally. - isn't helping -J but, unforcunacely,
- doasn't see-as having problems. -is weak in

problem solving skills and has a tendency to shut down and
withdraw.

Academically, — possesses average ability to
perform con grade level, However, -significant and
extrems behaviors have a direct impact cn- ability to
have access in a large group setting. The IEP team agreec
that the present IEP continues to be appropriate and to
concinue the plan through the schocl year. The annual
review was also found to be appropriate. _-had

indicatec‘.- intention tc be present but due to a conflict
at work -was unable to atcend. (GGG -
_‘::-rr:ul:h restified that in their expert opinion

this placement in the ED self contained program was

appropriate.

CONCLUSION OF LAW

Based upon all of the evidence presented, the

applicable statutes, regulations and case law, and the



arguments presented, the Hearing Officer makes the following
conclusions of Law:

P {:IJ.'__— 2002, which considered all

prior reports, studies and IEP deliberations represents the

most appropriate educational program Ecr—

_:he student. In Board of Education wv. Rowley, 458
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U.§. 176, 188 (.982), the United States Supremes Court
concluded that the “free appropriate public education'
requirsment is satisfied by Tproviding personalized
instruction with sufficient support services to permit the
child to benefir educationally from that instruccion.'

EP of -EDEIZ meets this requirement. It

is a program that represents the results of much time and

The

=

effort on the part of the IEP team and support staff,
including the opinions of numerous school officials and
professionals who have followed _and parcicipated in
programs over the ysars. These individuals have a
personal and professicnal knowledge of _'s PrOogress

and needs more than others, including possibly -mm

2. All notice requirements and all procedural
requirsments of the law and regulations have been met by the
school.

e _ is handicapped, having
specific emoticnal disabilities and comes within the purview

of the IDEA.

& — requires specific education



and related services from the school in order to derive
benefit from education.

5. the (Y ::c1- school is an
appropriate environment for providing FAPE (Free Appropriate
Public Educatzion) .

6. In developing the IEP the school did consider the
provision of supplemental aids and services and curricular
modifications in the regular classroom.

7. That the Local Education Authority (LEA) did
diligently strive to secure the cooperation of the
They communicated freguently with and explained their

proposals in writing and verbally.
QRDER

It is ORDERED that the school promptly implement the

IEP of -zaﬂz which it had developed after properly

observing all procedural regquirements. It is further

oroereD chat [N -uolic schools may conduct
such testing of — both present and

future, as it deems necessary in the performance of its

responsibilicy as LEA

APPEAL INFORMATION
The parties are heresby notified pursuant to 8 VAC 20-
80-76 0 that a decision by the hearing officer in any
earing, including an expedited hearing, shall be f£inal and

binding unless the decision is appealed by a party within



one year of the issuance of the decision. The appeal may be

]

ilad in either a state circuit court or a faderal distric

L
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court without regard to the amount in controversy. The
district courts of the United Stares have jurisdiction over
actions brought under Section 1415 of the Individuals with
Disabilities Education Act (20 USC Sec 1400 et seg) without
regard to the amount in controversy.

Dated this day of , 2002,

Hearing Officer

¢. Ramona Taylor, Due Process Specialists, Department of
Educaticn

Esquire
, Superintendent
Director, Special Education



