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VIRGINIA DEPARTMENT OF EDUCATION
DUE PROCESS HEARING

S . ) ¢ BIC SCHOOLS

This Hearing Officer was appointed to hear the referenced due process hearing

pursuant to the Individuals with Disabilities Education Act ( hereinafter IDEA ). The

hearing was commenced and concluded on [N at the I School in
I - tronsoript of the hearing was received by this Hearing Officer on NN
The parent SN ©r:scnied  case. and ([ .
S rtomey, represented [N Public Schools ( hereinafter the
LEA), I Spccial Education Coordinator for the LEAL was also present
throughout the hearing. The pnimary issue at this hearing was whether or not [l w~as
improperly given a long-term school suspension without the benefit of JlBrights pursuant to
IDEA.
PROCEDURAL BACKGROUND
On N . the parent of [ . :cc WP and a former student at

" chool. in (R (ilcd « request for a due process hearing under
IDEA s pcifically alleged that on NG W:eceived a one vear

suspension from the regular public school systen, without having first been afforded a

manifestation hearing and the other procedural safeguards under IDEA, in that the LEA had
knowledge thal-w:as a child with a disability which qualifiedJf for special education.
althoughifihad not yet been identified as such. Since{fflf suspension, [JlPhas not
received any form of education.

A pre-hearing conference was held with the parties on [ . g
was informed of the procedural aspects of the hearing and of fJJ attendant rights to an public
or closed hearing. elected to have a closed heaning. At that time,  indicated that
would not be represented by counsel. also advised this Hearing Officer that since

had filed the request for due process, the Child Siudy Committee had convened and fuund



B 1o be clizible for special education services, under the category of Other Health
Impaired ( OHI ). further advised that an [EP ( Individual Education Plan) meeting and
a Manifestation Determination Review ( MDR ) were to be held before the day of the due
process hearing. B, :cvised that  would communicate with school personnel in
order to facilitate the scheduling of the MDR on an expedited basis. In light of Sl having
been found to be eligible for special education, . on behalf of the LEA. agread
that should the outcome of the MDRnotbeto  ___ §f}liking,  could include that as
an issue in this due process hearing, thereby avoiding the need to file another request for due
Process. I :grced with this. Both sides were advised of the need to present to
each other and to this Hearing Officer all documents 1o be presented as evidence at least two
days before the hearing, This was complied with. Given the fact that the hearing was to be
convened after the end of the school year, and sume potential witnesses might not be
available to attend the hearing, the parties agreed to discuss further what LEA witnesses
were needed and that I - ould provide telephone numbers for any LEA personnel
whose testimony was needed, but who could not be at the hearing. This Hearing Officer
concurred that telephonic testimony would be pennitted.

On the day of the hearing and prior 1o the record being cpened. -
infortned this Hearing Officer that a MDR had been commenced on SllBand concluded
on{ . The committee found that @R risconduct was not a manifestation of
disability and [vas, therefore, properly given a long-term ( one year ) suspension from
school, W objected to this finding, Althcugh  had not previously given a
written request for due process on the manifestation determination, with the concurrence of
the LEA, draft one at the table, and this issue was added to the other issue at the hearing,

ssues
! 25 presented the following swues for determination:
1. Whether or nut i}«as given « one vear suspension from school

without has ing been afforded .r ghts under IDEA. specifically alleges



that [ S -oo! ad kncwledge that (I had a disability, and
should, therefore, have convened a M DR and continued to provide SR
with educational services. us provided under Federal and State law,

2. The MDR held on [y and R v as lavwed inthat  did

not receive prior notice of the purpose i’ the meeting and was, therefore.
unprepared for it. Further. the decision oi'the communee that [
misconduct which resulted in {lsuspension was incorrect,

Although -u'us unable to particularize just what remedy  is seeking.
it is clear to thi- Hearing Officer that should  prevail the eppropriate remedy would be
reinstatement into educational placement before the suspension and some form of
compensatory services for the approximate three months of lost educativn,

STATEMENT OF FACTS
on [ . v s o [ erade student at [N Schoo!
.wus in regular education, and had not been identi:ied as eligible for special education.
On that day, during a locker search of all student lockers. a knife approximately five inches
in length was found in the botiom of a locker which [l shared with another student.
Bcrth- and the other student were interviewed. [JlPadminied. in writing, that the
-he longed ‘m- Prior to this incidem,-dtqciplinar}f record consisted of nine
icidents, which were primarily related to truaney. -vas. however, suspended in
-, Lor having brought another knife to school. On _\»as
suspended from school for the present incident, with the Principal recommending that .be
expelled trom LEA schools. A disciplinary hear ng was subsequently convencd at the
[LEA's Office of School Leadership. The Hearing Officer found that discipline was
warraated, however,  did not expel JJl} but ga*r.'a Onu-year suspension. it was
recommended that@Jll attend the LEA"s (SN :n alternative schuol.
However. because 1t was so late in the school year and because.grad-:s prior to being

suspended were failing grades, the Hearing Officer deteimined that it would be appropniate



for W not to enroll in the current school vear. but rather in the school vear. ([
therefore, has received no educatios since IR The [ FA has. however. offered
the opportunity to go to sumnier school, B s purnortedly rejected this offer.
THE PARENT'S POSITION
SR contends that at the time of -'lﬂng-lerm suspension, the school
officials had kuowledge thatfillwas a child with a disability, and.‘.as . therefore, entitled

to a Mamiestation Deternunation Review and to continued educational services, whether in
P !.cement before the suspension or in an alternative setting, if the outcome of the MDR
was thatlmisconduct was not a manifestation offRdisability. specifically argues
that throughout the time offflfenrollment at | NN S hoo!. [ displayed poor
cademic performance and emotional/behavioral problems which of teachers and guidance
counselor were aware. Accordingto |, school personnel should have suspected that
- problems resulted from a disability and§fshould have been tested for eligibility for

special education. contends that  was unaware of  rights under IDEA and that
school personnel had an obligation to pursue the matter and to give I some assistance,

Moreover,  objects to the outcome of the MDR held onl argues
that  procedural rights were violated in that  did not have notice of the purpose of the
meeting and  was, therefore, unprepared for it. further alleges that  was not given
an opportunity to present a person or persons with special knowledge to assist  at the
MDR., Finally,  objects to the committee’s finding thut WP nisconduct was not a
manifestation 0'isabi1ities of Attention Deficit Hyperaciivity Disorder and Depression.

THE LEA’S POSITION

The LEA first contends that _-did not mahe a written request for - special
education evaluation, pursuant to IDEA, prior to.uspemsinn. Additionally. school
persounel had no knowledge thal-‘night have been suffering from a qualifving
disability, as “knowledge"™ is defined under IDEA. -iack of academic progress was

viewed as related t'\um:rmls absences from school an'Vor class. which resulted from



both truancy and suspensions for misconduct. I'urther, there was no indicationin ~ prior
school record of academic failure or of special education assessment. other than for speech.
Finally, there was no report or communicaticn from a treating clinician which put the school
on notice that suffered from anv disability. Thﬂl'ﬁfi}rﬂ,"l as not entitled to the
procedural safeguards of IDEA. as a child who had not vet been identified for special
education.

Respecting the MRD, the [ EA argues that once [ was identified as eligible for
special education, they expediticusly convened a MDR, after noticing the parent of the date.
time, place and purpose of the meeting. This was done orally at the eligibility meeting on
the day before the scheduled MDR. Further, B s aveare of the nature of an
MDR. as  had received written communication of this from the LEA’"s Office of School
Leadership. The LEA’s position is that IR p:ricipated in the MDR for almost an
hour and shared ~ views and psychologist's report on @l and that  onlv began to
object to the meeting and noted  lack of prepuration once the committee determined that

S bringing 2§ school was not a manifestation of.disabi]ir:.'. They contend
that  was subsequently communicated with un more that once occasion and given every
opportunity to reconvene the meeting sothat  could present additional information.
However, refused to attend the continued meeting. The committee, therefore. determined
that based on the review at the first day of the MDR.- <onduct was not a manifestation
of  disabilitvand was, therefore, properly given a long term suspension from schovl.

FINDINGS OF FACT

1. R e nced g =ride &t — School in

GEEP . hoving last attended P school in YN MIhad previously received
special education. but only for speech. (o schoo; records show tha®ilivas passing.
A Stanford Achievement Test administerad or— shows Iha‘mred n

the average range in the core academic areas, with the exceptivn of Math Procedures and

Language Editing, in which arcas{lfscored somewhat below average ( LEA Exh. I-1.4),



2. During the course of the school year. il received several disciplinary referrals
for frequently skipping classes. refusing to attend in-school detentions. stealing and bringing
cigareties and a knife to school on an oceasion befors the one at issue in this hearing ( LEA
Exh. I-5 ). ARer a disciplinary hearing in R, respecting the first il incident,

@ cceived a one vear suspension. That suspension v as subsequently held in abevance and
was placed on probation for the remainder of the school vear,

3. [ started the school vear with grades of’ A C.C,D,E and E in {lifirst marking
period. [[erades thereafter deteriorated to almost all E's for the next two marking periods.
-cldss absences in each marking period ranged from eight to twelve times. Teuachers
commented onfflireport cards that showed inattentiveness in class, poor preparation and
that [lprogress was affected by poor attendance. It was generally feltthat  :ould do the
work.

4. on D , after a general search of student lockers. a ) was found
in the locker [l shared with another student. [ was interviewed by a secunoy
officer and Assistant Principal S . the latter of whom testificd at the hearing,
P2 mitted to bringing the W o schoo! and placing it in ln-.:k¢r so-xﬂu]d not
~et into trouble if it were found Gn- .w.d originally piaced the (I in -hackpack
after using it to work on skatchnard.- wrote i statement artesting to these facts (
Tr. 28-30; LEA Exh. I-5 ).

5. W was suspended with a recommendati-n of expulsion on [N
A.disciplinary hearing was held on [l 2t the LE A's Office of Student Leadership.
Dnisciplinary action against . upheld, however. the recommended expulsion was
reduced 1o a one vear suspension JJfiwas offered the cpportunity to enroll in summer
school. Further, the remainder of the suspension, beyond the current school vear, was Lield in
abeyance and {fivas given permission to enroll in the Fall at [ EEG_

. an alternative school. It was also ordered that  be placed on strict probation at



] ST ) was directed {0 initiate testing for
possible special education services ( LEA Exh, I-5 ),

6. Subsequentito  suspension, R requested [ be assessed for
special education eligibility. As part of that assessment. all of [l teachers were asked to
write evaluations of {filiclass performance ( LEA Exh. -8 ). Generally, [lleachers opinions
were that [loften failed to tum in assignments, displayed a bad attitude respecting rules
or instruction, lacked motivation, refused to do work and that [[lfailing grades were
impacted by {Jpoor attendance,

7. SR refusal to perform was, moreover, testified to by@liMath teacher [l

P According to this witness, JJJlsvas passing early in the school vear, but then
simply stopped trving. Based upon the witness' observations, -Iack of motivation
seemed directly related to problems  had with . This opimion was shared with
@ 2 = meeting the witness attended in (IR with -
- other teachers, s no indication that G had a learning disability, [

also did not observe inJJiJJl} any of the typical manifestutions of ADHD. ([ noted
that {fRas taught children with this condition. ) At the meeting in question, A
notably did not express any concern that [l might have a learning disability: nor did
request a special education evaluation ( Tr, 75-79 ).

8. ‘nd " 2lso0 had several phone conversation about Y In
those discussions, they did not discuss having {JJJ}j evaluated for a leamning disability, but

rather for possible drug or alcohol use, which J rzised as an issue ( Tr. 88-90 ).

9. The testimony of (NS . [ ouidance counsclor, established that
conferred with S - [ at  request. {lfconcern was with

W i<k of progress in school. They discussed the possible causes for the lack of
progress, which consisted of a) (X recent military deployment and b) P
enrollment in a new school. They did not discuss a pussible learning disability or any

disability which would warrant a special education evaluation. I 2!so conferred



with JJll} During that discussion. {llladvised YR that lPoould handle the
academic work. P 2 /so attended the meeting with I :nd the other
teachers, which was held in (R ( Tr. 118-123).

10, W cified that  would work with [t home, but {fffwas not
able to retain the information{f§was given. Yet.  did not briug this fact to the attention of
the school ( Tr, 145-147 ).

11. In U , prior to the nusconduct at issue herein, Ny ok
W c 2 psychiatrist and a psychologist. Bl a5 diagnosed with ADHD and Depression
and placed on Adderal and Prozac ( Tr. 154: LEA Exh. [-6 ). B did not inform
the school of P diagnosis prior to the second dllncident.

2. - received an out of school suspension, and was placed on probation as a
result of having cigarettes and a{Jll®at schoo! i NS (LEAExh.I-5). Yet B
continued to skip classes andiiiforought the second JJJl to school. This was despite the
fact that after the first disciplinary hearing,. [l had talked to S about [l
expected code of conduct in school ( Tr. 155 ),

13. R - JEEEP requested that the school screen! JElljfor special

education, An initial meeting with the Screening Committee was held on [N . Al
that meeting, the parent presented a letter written by GGG, - ':d
b ] , which diagnosed SJIl§ with ADHD and Depression and suggested a
possible learning disability ( LEA Exh. [-6 ). The committee recommended receive a
psychological evaluation, social history, medical evaluation and that teacher observations be
obtained. The matter was continued for review on' [

14. School Social ‘»’-r'orkcr—mnduﬂed a developmenial-sociological
history ou il in the course of which considereci8pecial education screening™ il
cumtlative records and commments made by! Inl - report, which is dated SHEJEF
B . notes Lhat-has a historv of emotional and behavioral problems.

including defiance and running away for up to three davs at a time ( LEA Exh. I-11 ).



L3. A psychological evaluation conducted on Tl bv School Psvecholugist

S - concluded that a) lMyhas average cognitive
functioning, superior perceptual organizational skills, average verbal comprehension skills
and below average attentional/memory  skills and math achievement: b} shows
symptoms of ADHD, bugldiagnosis of major depression is not substantiated in school
reports; c)Wldemonstrates significant acting-out and disruptive behaviors and d) that@il
should be place in special education. especially given {ldeficits in Mathand ~ ADHD
LEA Exh. I-12),

16. At a eligibility meeting on g R a5 found <l gible for special

education under the category of Other Health Impaired. At the conclusion of the meeting,
W v as verbally advised that there would be a MDR on ]
SR (:tified to this ( Tr. 34 ). Itis also noted in the minutes of the MDR which was
held on R

17. On SR . the MDR meeting, which v as chaired by . s
convened. At the outset, the purpose of the meeting was explained ( Tr. 36 ). Additicnally,
the written invitation to the meeting and its purpose ( two copies ) was on the table.
However, B cither signed the notification ortook  copy. Notably, a letter
was also sent to == by I Dir<ctor of Programs for
Exceptional Children, in which  advised  that an MDR would be held once §ElRvas
found to be eligible for special education services ( LEA Exh. § ).

18. The MDR lasted about forty minutes, during which the team discussed theJ P
incident and responded to the questions on the form entitled ~“Manifestation Meeting Minutes
for Students with Disability/IDEA" ( LEA Exh [-16 ). 'When the team began to answer the
questions adverse to- _‘Ghjected to the team’s findings. The team found
that ) il educational placement was appropriate, b’ [lldisability did not impair [l

ability to understand the impact and consequences offfichavior. c)fildisability did not



impair JRbility 10 contro! ilfbehavicr which was the subject of the disciplinary action and
d) I misconduct was not a manifestation of  disability ( LEA Exh. 1-16 ).

19. Inreaching its conclusions, the MDR team reviewed the documents and minutes
from the eligibility meeting on the day before. I disciplinary history. school
interventions made with respect toglil§ and the report from  psychologist. They also
talked to JP who acknowledged thatfiknew it was wrong to bring a ¥illfho school and
that JJli+ould be subjected to consequences for [lbehavior. Most of the team felt that

S i derstood the nature and consequences offfffibehavior. They specifically considered
whether or not thﬂ-incident involved any unpulsivity, which could be a mamifestation
of [ ADHD, and whether or not it involved uny intent to use the Sl which could
have been a manifestation of  depression. R :d a full opportunity to
participate in the discussion. It was only after the team had answered the pertinent questions
on the form adversely tofjjjl that  alleged that  did not understand the purpose of
the meeting and stated  had other persons whom  wanted present at the meeting ( Tr.
102-105 ), Notably, I h2d previously been provided the written procedural
safeguards. However, at the time B 2!k :d out of the MDR meeting.  failed
to agree 1o a continuation date, as was offered by P the LEA's Special Education
Coordinator, who attended the meeting. { Tr. 102-107 ).

20, Several attempts were made by LEA personnel over the next few days to
schedule a continuation of the MDR for [N . immediately after the IEP meeting
which was scheduled for 9:00 A M. and which “Elgatiended. However,  refused
to attend a continuation of the MDR ( Tr. 71, 107, 128-132 ).

21. On Jjp=he MDR team reconvened. and after considering ==t
refusal to participate or to provide additional informution, proceeded to make a
manifestation determination based on their discussions and review of [N ( Tr. 107 ).

12, _'Lestiﬁed that when there is a disciplinary history such as J1tis the

LEA’s practice to rule out other possible reasons for the misconduct betore testing for special



education, unless the parent makes a specific request for testing. In this vasc, Y parent
did not request testing prior to Y ( Tr 109-10 ).

23. Notifications of MDR's are frequently verbal. as opposad to written, given the
short tum-around time for such meetings after a suspension ( ten days ). Written notification
is then typically given at the actual meeting. according to (1r. 113-116 ),

24, S ould have wanted to have B® s chologist or psvechiatrist
present for the MDR. however,  did not want them to have to respond to questions
respecting the personal business of | family. It is for this reason that,  chose not to bring
them to 2ither the MDR or to the present hearing ( [r. 156-162 )

L ; / ATEDLN

- contention that- should have been afforded Wl rights pursuant 1o
IDE A before receiving a long-term suspension s without ment. The Regulations
Govemning Special Education Programs for Children with Disabilities in Virginia . Section 8
VAC 20-80-68 (C) & ( see also 34 CFR 300.121 ). provided that in the case of a chuld who
has not vet been identified as eligible for special education, if the school has knowledge ti:at
‘1:15 a disability i must be givenfll procedural rights under this chapter, as would any
child already identified as eligible. Therefore, if the school had knowledge of [lldisability,
pursuant to 8 VAC 20-80-68 (C) 5, Ivould have neen entitled 10 receive « manifestation
determination review prior to the imposition of a long-term suspension. If'it had been
determined thatnanduct in bringing the-lo school was a manifestation of [ N
disability and that the disability prevented llffrom knowing that {llbehavior was
inappropriate, then the LEA would not have been able 10 impose the suspension. Had the
MDR found no manifestation of Jilldisability in  misconduct, then  could have been
uspended, however, llwould have been entitled to receive on-going educational services by

the LEA. although in another setting.



The question is whether or not the school had prior knowiedge of JEIE disability
beforelllvas suspended. Under 8 VAC 20-80-68 (C) 8 (B). ** a local educational agency
shall be deemed to have knowledge that a child is a child with a disability if i ) the parent
has expressed concern in writing ... v personnel of the appropriate educational agency that
the child is in need of special education and related services; (ii ) the behavior or
performance of the child demonstrates the need for such services, (iii ) the parent .. has
requested an evaluation of the child....; or ( iv ) the teacher of the child or other personnel of
the local educational agency has expressed concern about the behavior or performance of the
child to the director of special education of such agency or to other personne! of the agency.”

Clearly subsections (i ). ( iii ) and ( iv ) do not apply in this case. The only question
is whether or not Jll performance or behavior indicated a need for special education
services. @ contends that [ poo: academic performance throughout the
school vear and  communications with Jlteachers and guidance counselor. in which
expressed concern about [lfacademic performance,  emotional problems and @running
away from home, put the school on notice that  needed special education services.
However, the facts in this case simply do not support this position. The school records show
that (JII was frequently truant from  classes. This in and of itself could have accounted
for@poor academic performance. Notably, [lprior school record shows that [ was
capable of doinglschool work. Further, there wus sume evidence that@llwas having
problems with , which could have caused @l to be emotionally upset. Notably.
at the start of the school year, §§Jll had an adequate academic performance. and T
teachers generally deemed capable of doing the work. This would not have been the
case with a child who was suffering from a learning or other disability which negatively
affected  school performance.

Moreover. at no point did the parent present any documentation from a clinician
which noted that -was suffering from a physical or mental disability. One cannot

assume that all poor performance or misconduct in school results from a disability



recognized under IDEA. Interestingly. it is noted that B s knowledgeable about
IDEA and its requirements, given the fact thatin  written request for due process,
quotes IDEA verbatim. Additionally,  was able to request that Gl be screened for
eligibility for special education in (il .after  suspension. Given  apparent
knowledge basis, it , therefore, seems that if  had previously felt (il had a disability.
would have requested a review by the eligibilitv team, One can onlv conclude that prior
1] ] had no suspicion that @ had a disability. [fthe
parent did not have such a suspicion, this Hearing Officer is hard pressed to believe
thatfllteachers would have had knowledge of any possible disability. In fact, y

apparently was concerned that drugs or alcohol had something to do with [JJll] problems.

I[I. THE MANIFESTATION DETERMINATION REVIEW WAS NOT FLAWED AND
[ N PPORTEDBY T

B contends that  had no notice of the purpose of the meeting on

, specifically_that it was to determine if JJEIll bringing the knife to school was a
manifestation of  disability. 8 VAC 20-80-70 (A) (1 )( b ) provides that a parent inust be
given notice of the purpose of all meetings relative tu the placement of children found to be
eleilgible for special education. However, there 1s no requirement that the notice be in
writiug. In fact, subsection ( ) ( 3 ) requires that an LEA keeyp records of attempts to ensure
2 parent's involvement in placement meetings, in a matiner consistent with the notification
requirements for [EP meetings. as addressed in 8 VAC 20-80-62 (D){( 2 )(a)( 1 ). The
latter section provides that the “notice should be in writing, but may be given by teleph.ne or
in person with proper documentation.” Additionally. 34 CFR300345(3)(d)( 1)
provides that the LEA keep detailed records of teleplione calls or visits to parents’ homes to
show a record of attempts to arrange for a parent to narticipate in mectings regarding

children with disabilities. This hearing officer has n2 doubt that B e of the

nsceting on MMM and its purpose.



In the case of a MDR. in which the Virginia Depariment of Education Regulations
require the LEA to act quickly. there 1s often insufficient time to give a parent written notice.
However, the testimony was that the writter. notice of the purpose of the meeling and the
procedural safeguards were presented to R 2 the S nccting. The matter is
however moot, since  received verbal notification the day before, which under the
above-referenced statutory cites was sutficient. Based on the testimony of [l and
I 1 MDR had gone on for almost an hour and the committee had answered the
relevant questions before ) objccted to the meeting and alleged that ~ was
unprepared for it. Further,  was given ample opporiunity to resume the meeting on (R

and bring any expert of  choice, but  elected not to do so. cannot now claim

that the proceeding was flawed.

STIFIED 1IN

WAS NO | MAN N ISABI :

After  suspension from school. [l was found to be <ligible for special
education given Jldiagnoses of ADHD and Depression. There is absolutely nothing in the
record or - testimony to support the contentivn that bringing the knife to school
was a manifestation of these disabilities. The testimonv of [l a special education
expert, states the case well, The act was not an act uf impulsivity associated with ADHD,
nor was it an act showing intent to h.mn- as might be the case 1if it were related to
W cpression. SR did rot present an expert at the hearing to counter this
view. Moreover, from {l} own statement [l new that it was wrong to bring the knife
toschool. Infact,  stated that[Jilleft it in the locker because Jdid not want to get in
trouble 1f it were found on —- The fact that  forgot it was in the locker for two weeks

has not been proven 1o be a consequence of  disabilities.

CONCLUSION




This Hearing Officer finds that _ was properly given a long
term suspension from school, and that the LEA did not violate .rig,h[s under [DEA since
-md not vet been found eligible for special education and the school had no knowledge
that@lequired special education because of a disabling condition. Further, the parent’s
notice rights were not violated when the manifestation determination review was convened.
and the decision that {[JJll® misconduct was not a manifestation of'.jisability was
supported by the facts in this case. The LEA has. therefore, prevailed on all issues in this
hearing, The parties are notified that they have one vear from the date of this decision to

appeal it to either the Virginia Circuit Court or the United States District Court

Dated: (R

Hearing Officer
CERTIFICATION

I hereby certify that a true copy of the aforesaid Decision was mailed to the parties of

record this (RN




